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It may be a surprise to some of our 
readers that General Pershing who 
became so great a soldier, was also 
a lawyer; that the ambition of his 
youth was to practice law and when 
the days of peace followed the war 
with Spain and it seemed to him 
and all of us that there would be 
little more work for soldiers, he 
studied law, was admitted to the 
Bar, took the lawyer’s sacred oath 
and planned to leave the Army. 
The lawyer and the soldier have 
much in common. Perhaps the at- 
tributes would have made him great 
in the practice of the law if he had 
followed his youthful intention. 


Supreme Court Opinions 


Arthur A. Ballantine, of the New 
York Bar, writes of increasing dis- 
sents and the disregard of ancient 
landmarks. 


Brockington’s Reminiscences 


The eloquent address of the Honor- 
able Leonard W. Brockington, K. C., 
of Canada, at the last Annual Meet- 
ing loses no interest in cold print. 


Full Faith and Credit Clause 


Mr. Justice Jackson’s Cardozo lecture 
on the Full Faith and Credit Clause 
is reviewed by Walter P. Armstrong 
of the Tennessee Bar. 


Books for Lawyers 


The leading review is’ by Judge 
Manley O. Hudson, who writes 
trenchantly of Brierly’s authoritative 
analysis of “The Outlook for Inter- 
national Law.” The book and the 
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review are also commented on in an 
editorial. Walter Armstrong brings 
back nostalgic memories, with his 
review of Hanbury’s “English Courts 
of Law.” Joseph Bear reviews “In- 
jury and Death Under Workmen's 
Compensation Laws,” by Samuel B. 
Horovitz, which the reviewer terms 
“a compensation ‘bible’.” Informa- 
tion is given of other books which 
may be of interest and help to 
lawyers. 


Practising Lawyer's Guide 


This department contains the usual 
grist of pithy analyses of law review 
articles which are noted because of 
their worth and potential usefulness 
to lawyers in their professional work. 


Reviews of Recent 
Supreme Court Decisions 


This month the lead is given to the 
case for which the patent Bar has 
been waiting. It deals with a conflict 
between the limits of lawful patent 
monopoly and the unlawful monopo- 
ly forbidden by the Sherman Anti- 
Trust Act and the Clayton Act. 


The power of the National Labor 
Relations Board to shape its reme- 
dies and the effect of Rule 65 (d) of 
the Federal Rules of Civil Procedure 
are discussed in the Regal Knitwear 
Company case. 


There are several important cases 
in labor law, particularly Thomas v. 
Collins, in which the Texas statute 
prohibiting labor organizers from 
soliciting memberships for labor or- 
ganizations without first obtaining 
an organizer’s card was said to re- 
strain rights of free speech and free 
assembly. 
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a It is no longer news that the value of 


judicial precedent as a guide to 
future decisions has greatly depre- 
ciated in the last few years, at least 
in matters of Federal law. The Su- 
preme Court of the United States 
has manifested a growing tendency 
to reopen the merits of any question, 
even though already ruled on in an 
earlier case. 

There is a special reason, of 
course, why the Court might decline 
to apply a strict rule of stare decisis 
—“let the decision stand”—on consti- 
tutional issues. There the Court's 
decision is final, and if it were un- 
willing to entertain a contention that 
a prior decision had been wrongly 
decided, errors could be corrected 
only by the cumbersome process of 
constitutional amendment. 

Since about 1938, however, the 
idea of fresh review has been more 
and more freely extended to areas of 
private law. The result is that the 
problems of the business man, and 
of the lawyer who advises him, have 
been seriously—and I think unneces- 
sarily—complicated. It is difficult 
enough, in the planning of a cor- 
porate reorganization or the opera- 
tion of a trade association or the 
financing of a new venture, to take 
account of all the applicable rules 
of law enunciated by the statutes and 
the decided cases. It is virtually im- 
possible also to consider the myriad 
ways whereby the Supreme Court 
may make retroactive changes in the 
tules of the game, changes which may 
stultify the whole transaction. 

Enough has been written and 
said on this subject, and I must resist 


the temptation to discuss it further. 
Instead, I should like to examine 
briefly a parallel and related develop- 
ment which has intensified still 
further the uncertainty created by 
the cheapening of judicial precedent: 
the tendency of the Court to register 
a split vote—to extreme individual- 
ization of judicial opinion. 


Fragmentation 
of Opinion 
It is actually becoming unusual for 
all the Justices to join in the so- 
called “opinion of the Court.” It 
happens not infrequently that votes 
of the Justices are divided three or 
more different ways, so that there is 
no clear majority in favor of any 
single ground of decision. The ex- 
change of views on opinion Mondays 
is coming to resemble the debates on 
the floor of Congress. 

These debates, of course, provide 
rich material for research in the 
fields of law and political science. 
What has happened is that discus- 
sions previously cloaked in the se- 
crecy of the conference room are 
being thrown open to the public. 
Most of the Justices are lawyers of 
exceptional stature, and the exposi- 
tion of their differences of view is 
accompanied not only by penetrating 
and scholarly dissertations on the 
principles of government but by a 
brilliant display of the technique of 
the practicing advocate. 

One might suppose that this is 
an entirely wholesome thing—that 
any such increase in our knowledge 
of the views of the individual 
Justices would give us deeper insight 
into their patterns of thought and 
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enable us to predict more confidently 
how the Court will decide future 
cases. This would indeed be true if 
stare decisis had been thrown com- 
pletely overboard. Lawyers would 
then analyze each problem not in 
the light of principles laid down in 
the past, but on consideration of the 
views of the current personnel of the 
Supreme Court. If such analysis had 
to be made every time a client asked 
for a legal opinion, it would indeed 
be helpful to have each Justice place 
his ideas on record as quickly and 
fully as possible. 

But stare decisis, though im- 
paired, has not been jettisoned. That 
principle cannot be unless the whole 


_ character of our jurisprudence is to 


be altered. The practical result of 
this atomistic tendency is therefore 
to decrease rather than increase 
predictability of future decisions. 
The way this works out can be shown 
by an examination of some actual 
cases. 


The Stock Dividend 

Decisions 

Consider the recent decision on the 
old question whether stock divi- 
dends are taxable as income to the 
stockholder. In 1917 Eisner v. Ma- 
comber held that a dividend of 
common-on-common stock is not in- 
come, and therefore not constitution- 
ally subject to our income tax, be- 
cause there is no segregation of 
property by the corporation for the 
stockholder; the corporation parts 
with no assets; nothing is received by 
the stockholder for his separate use 
and benefit; nor does the dividend 
alter the proportionate interest of the 
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stockholder in the corporation. Short- 
ly thereafter Congress amended the 
tax law to exempt all stock dividends 
from income taxation. In 1936 the 
Court ruled that a dividend of com- 
mon on preferred is constitutionally 
taxable, and the tax law was 
amended to provide that stock 
dividends are taxable to the extent 
that they constitute “income” within 
the Sixteenth Amendment. 

Against this background, two 
questions arose: (1) whether a 
dividend of common on common is 
taxable—that is, whether Eisner v. 
Macomber is still good law; and (2) 
whether a dividend of preferred on 
common is taxable where the stock 
is so held that the dividend does not 
change the relative participating 
rights of the stockholders in the cor- 
porate assets. Cases involving these 
questions reached the Court in 1942 
and were decided in March and 
April 1943. In Helvering v. Griffiths, 
318 U. S. 371, the Court held that 
Congress did not mean to alter the 
Macomber rule, so that regardless of 
any constitutional question a divi- 
dend of common on common is not 
taxable. Subsequently, in Strass- 
burger v. Commissioner, 318 U. S. 
604, it held that a dividend of prefer- 
red on common is not taxable where 
the relative rights of the stockholders 
are not changed, this situation being 
held indistinguishable from the case 
of common on common. 

The interesting thing about this 
second decision is that, though there 
was no change in the personnel of 
the Court, the case would probably 
have gone the other way if it had 
been decided two months earlier. 
The reason for this can be brought 
out by a closer examination of the 
views of the individual Justices. In 
the Griffiths case, Justices Douglas, 
Black and Murphy dissented on the 
ground that Congress intended to, 
and constitutionally had power to, 
tax a dividend of common on com- 
mon. In the Strassburger case 
Justices Reed, Frankfurter and Jack- 
son dissented on the ground that a 
stockholder receives income upon 
the distribution to him of stock of a 
different type from that which he 
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held before, whether or not his 
relative participating rights in the 
corporate assets are thereby altered. 
Chief Justice Stone and Justice 
Roberts were the only members of 
the Court who agreed with both deci- 
sions. 

It seems clear that Justices 
Douglas, Black and Reed voted 
against the tax in the Strassburger 
case only because they considered 
themselves bound by the Griffiths 
ruling (with which they had dis- 
agreed). Had the Strassburger case 
been decided first, there would in 
all likelihood have been a 6 to 2 vote 
against the taxpayer—Justices Doug- 
las, Black and Murphy going on the 
ground that all stock dividends are 
taxable, and Justices Reed, Frank- 
furter and Jackson reasoning that 
receipt of a new type of stock is tax- 
able income. 

Given this three-way split in the 
Court, a lawyer would have found it 
very difficult to advise a client 
whether or not to pay a tax on a 
dividend under the facts of the Strass- 
burger case. Even if he had been 
fully aware of the attitude of each of 
the individual Justices, he could 
hardly be expected to base his advice 
on the fact which ultimately proved 
determinative—that the Griffiths case 
would be decided first. The only 
possible advice would be—litigate! 


Taxation of Airplanes 
Another aspect of the uncertainty 
created by such fragmentation of 
opinion is illustrated by Northwest 
Airlines v. Minnesota, 322 U. S. 292, 
decided May 15, 1944. That case 
presented an old problem in a new 
setting. The question was whether 
Minnesota could levy a_ personal 
property tax on a fleet of airplanes 
belonging to a Minnesota corpora- 
tion, used in an interstate transporta- 
tion business. The objection was 
that other states serviced by the air- 
line might also impose such a tax, 
and that the resultant multiple taxa- 
tion would place interstate airlines 
at a disadvantage as against compet- 
ing intrastate businesses. 
At least five members of the 
Court held the view that the com- 


merce clause forbids such multipl 
taxation. Yet because of the jp 
ability of this majority to come to 
agreement on a ratio decidendi, the 
actual decision is to the effect tha 
multiple taxation is permissible, 

There were four opinions. Jus 
tices Frankfurter, Douglas and Mur 
phy held that Minnesota could ta 
because the taxpayer corporation was 
domiciled in that state. Justice Blac 
voted to uphold the tax on th 
broad ground that the Court should 
not act to prevent multiple taxation 
of interstate air transportation in the 
absence of Congressional action. Jus 
tice Jackson concurred, on the en 
tirely different theory that Minnesota 
was the fleet’s “home port.” He als 
declared that no other state should 
be allowed to impose such a tax. 
Chief Justice Stone, joined by Justices 
Roberts, Reed and Rutledge, favored 
application of the familiar rule which 
the Court has developed in connec 
tion with railroads—that each of the 
states in which an interstate transpor- 
tation system operates can levy a 
fractional tax based on some fair 
apportionment of the value of the 
system among the interested states 
These four dissenting Judges voted 
to hold the tax invalid because it 
was based on the entire value of the 
fleet, without apportionment. 

It follows that, although Justice 
Jackson and the four dissenten 
agreed on the main  point—that 
multiple taxation is not permissible 
under the commerce clause—multiple 
taxation is still entirely possible. 
For if other states impose an appor- 
tioned tax on the same fleet, it can 
be expected that at least a majority 
of the Court—Justice Black and the 
four dissenters—will vote to uphold 
them. An unapportioned tax by # 
non-domiciliary home port state 
would also be upheld if Justices 
Frankfurter, Douglas and Murphy- 
who have not yet expressed theif 
views on this point—should agre 
with Justices Jackson and Black, who 
have already declared themselves. 

As a result of the quadruple split 
in the Court, the law on this im 
portant subject is a crazy patchwork, 
explainable on no consistent theory: 
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But the confusion will be deepened 
upon any change in the personnel of 
the Court. The validity of an ap- 
portioned tax by a non-domiciliary, 
non-home-port state, which now 
seems clear, will become doubtful 
upon the retirement of Justices 
Roberts, Black, Reed,. Rutledge or 
the Chief Justice. Upon the retire. 
ment of Justices Roberts, Reed, Jack- 
son, Rutledge or the Chief Justice, 
a non-apportioned tax by a non- 
home-port state, which now seems 
clearly invalid, may be upheld if the 
new Justice so votes. And on the 
retirement of Justices Black, Douglas, 
Murphy, Frankfurter or Jackson, 
the authority of the Northwest Air- 
lines case itself will be highly 
dubious. 


The Insurance Case 


Further insight into the difficulties 
besetting the business man and his 
legal counselor is provided by a 
consideration of the opinions in 
United States v. South-Eastern Un- 
derwriters Assn., $22 U. S. 533 
(1944). That case involved two 
questions: First, whether Congress 
can constitutionally make the federal 
anti-trust laws applicable to the in- 
surance business; and second, wheth- 
er, as a matter of statutory construc- 
tion, Congress intended the Sherman 
Act to apply to such business. For 
three-quarters of a century it had 
been accepted as the settled doctrine 
of the Court that insurance is not 
“commerce” within the meaning of 
the Constitutional provision. It 
would follow that a federal statute 
designed to regulate interstate com- 
merce could not validly apply. The 
doctrine which had been so un- 
derstood was overruled without a dis- 
senting vote. 


There was great disagreement, 
however, as to whether the Sherman 
Act, passed in 1890 when the in- 
surance business was thought to be 
beyond the scope of federal regu- 
latory power, was intended to apply. 
Of the seven Justices who partici- 
pated in the decision, four held in the 
afirmative. Chief Justice Stone and 
Justice Frankfurter were of the con- 
trary opinion. Justice Jackson took 


an intermediate position, to the effect 
that the Sherman Act forbids only 
activities not authorized by state 
law. 


The practical consequences of 
this decision have been tremendous. 
For example: In the last seventy-five 
years the states have erected a vast 
regulatory machinery, financed by 
taxes on the activities of the regulated 
companies. In 1943 premium taxes 
alone aggregated $123,000,000. The 
state tax laws were enacted on the 
assumption that insurance is not 
interstate commerce, and many of 
them might be invalid under the 
relatively strict rule forbidding dis- 
criminations against such commerce. 

Consider then the position of the 
directors of the insurance companies. 
If they successfully contested the col- 
lection of those taxes, the state regu- 
latory machinery which depends on 
them may well be wrecked. Since 
Congress has evinced no interest in 
taking over such regulation, the 
result would be to turn the clock 
back several decades my making pos- 
sible once again the organization of 
irresponsible and unsound com- 
panies. On the other hand, the pay- 
ment of taxes of doubtful validity 
confronted directors of insurance 
companies with a difficult question 
of policy. When it is realized that 
only four of the Justices joined in 
the majority opinion, and that in 
the next case Justices Roberts and 
Reed might join with the three dis- 
senters to overrule the South-Eastern 
Underwriters case and hold that state 
taxes and regulations are to be left 
intact, the problem is complicated 
still further. 


I have mentioned three types of 
situations showing different aspects 
of the uncertainty created by multi- 
lateral divisions in the Court: (1) 
The stock dividend tax cases, where 
decision seemed to turn on the order 
in which the cases were decided; (2) 
the airplane tax case, where the 
majority of the Court was unable to 
make effective its disapproval of 
double taxation of interstate airlines, 
and where any change in the person- 
nel of the Court would create new 
questions; and (3) the South-Eastern 
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Underwriters case, where by vote of 
a minority of the whole Court the 
whole fabric of state insurance regu- 
lation was exposed to confusion and 
the prospect of endless litigation. 


A fourth type of situation; which 
presents the problem of uncertainty 
in its extreme form, is illustrated by 
McDonald y. Commissioner, 89 L. 
ed. 78 (1944). In that case the Court 
passed on the question whether cam- 
paign expenses of a state judge can 
be claimed as deductions from tax- 
able income as “expenses . . . paid or 
incurred .. . for the production and 
collection of income.” Four mem- 
bers of the Court joined in an 
opinion declaring in the negative. 
Four others joined in a contrary 
opinion. Mr. Justice Rutledge con- 
curred with the former view without 
opinion. The result is that a lawyer 
seeking guidance in a future case is 
completely in the dark as to the views 
of the Justice who holds the deciding 
vote. All that is known is that he 
disagrees with both the published 
opinions. A decision rendered with- 
out any published opinion whatever 
would have been just as instructive. 


Unpracticability of Decision 


The cases which I have reviewed 
are not isolated instances. The over- 
all situation can be indicated by 
some statistics 6n decisions at the last 
term of Court. The Court rendered 
opinions in 133 cases. In 78, or about 
60%, the Justices disagreed as to 
the disposition of the case—affirm- 
ance, reversal, dismissal, etc. In 68 
cases, or slightly over half, there was 
more than one reasoned opinion, 
and in these 68 cases there were 
73 dissents and special concurrences. 
In 21 other cases there was disagree- 
ment with the opinion of the Court 


“without any explanation of the rea- 


son for disagreement—in 16 there was 
dissent without opinion and in five 
others there was concurrence in the 
result only. These figures do not 
include two opinions on denial of- 
rehearing, from one of which there 
was a dissent without opinion. 


As a practicing lawyer, I know at 
(Continued on page 167) 
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Reminiscences of Strring Events 


and Scenes in World War Il 


by the Honorable Leonard W. Brockington, K. C, 





Immediately after he ad- 
dressed the Annual Dinner 
of the Association in Chi- 
cago last September, the 
Honorable Leonard W. 
Brockington, K. C., of Can- 
ada, left for the East Coast, 
on his way to England and 
the battle-fronts of Europe. 
He had then no opportunity 
to check the stenotype tran- 
script of his address. Because 
of its many geographical, 
historical and literary allu- 
sions, the Journal felt it 
should not be published 
without his _ verification, 
though this meant delay un- 
til after his return to Can- 
ada. Because Mr. Brocking- 
ton’s humor and spirit of 
unity among the Allies is 
timeless, we publish his elo- 
quent address in full, at first 


opportunity. 











I suppose that an unrepentant and 


unashamed Britisher, arising to 
speak in the City of Chicago, natur- 
ally feels a little of that sinking feel- 
ing—a feeling, perhaps, in short, a 
little like that of Daniel in the lion’s, 
den. But your kindness overwhelms 
most of my initial fears, for, to tell 
the truth, I never saw a meeker 
troupe of lions, who can roar as 
gently as any ‘sucking dove, nor a 
more engaging pride of lionesses. 
I can only assume, therefore, that we 
—this diffident Daniel and you benev- 
olent lions—find ourselves in the 
predicament outlined in that lovely 
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little poem, 
Daniel in the lion's den 
The lion was as meek as a spaniel; 
Daniel didn’t give a damn for the lion 
And the lion didn’t give a damn for 
Daniel. 


It is a great pleasure for me, after 
many wanderings and on the eve of 
my last wartime pilgrimage, to find 
myself once again amongst the old 
familiar faces of the American Bar, 
where we, your guests and you, all 
cherish the same traditions, honor 
the same great men, and where so 
many of the same tender little fa- 
miliar things of life beckon us across 
all the gulfs of time and space. I 
think we laugh at the same things, 
too, and in Canada we don’t even 
despair of the humor of the English. 
They sometimes see jokes which you 
don’t. 

I was told the other day of an 
American soldier walking down 
Whitehall. He met one of those 
immaculate Englishmen whom I 
once called an icicle with a monocle. 
He said to him, “Say”—as he looked 
up and down Whitehall — “which 
side is the War Office on?” 


“I say, old top, that’s perfectly 
priceless! You Americans have a 
sense of humor.” 


American Lawyers Met 

in Many Places 

I have seen quite a lot of American 
lawyers in many places since we last 
met together. I have seen them in 
the rubble of old London, on the 
steaming islands of the Pacific, and 
not least in a hotel which shall be 
nameless, where a little while ago 
the Bar of Buffalo most cordially 
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saluted the entente between our two 
countries. That hotel must be the 
one that Alexander Woollcott once 
referred to as the Hotel de Gink, 
where he said there were only two 
rules: 1. No opium smoking in the 
elevator shafts; 2. Guests are re 
quested to bury their own dead. 


As I wandered from room to 
room and floor to floor with the last 
of the Mohicans from the peninsula 
of Niagara, I found myself repeating, 
“His spots are the grace of the leop 
ard, his horns are the buffalo’s 
pride,” and, in the immortal words 
of Mr. Churchill, “Some Buffalo, and 
some horns!” 

Now, you will pardon me tonight 
if I am in a bit of a reminiscent 
mood, for the lamp of memory has 
a long wick and your genial welcome 
only feeds the gleam. With recol- 
lections that run from Boston im 
1936 to Philadelphia in 1940, and 
now to Chicago in 1944, it seems 
to me that there is some subtle com 
nection with my humble visits and 
certain momentous events in your 
history. 

It is related of Calverley, the Eng- 
lish comic poet, that when he was 
at Oxford or Cambridge—for he was 
at both until he left at the request 
of the management—he was onc 
summoned by the Master of his 
college. 

“How is it, Mr. Calverley, that 
every time I look out of my window, 
I see you playing leapfrog over one 
of the posts in the quadrangle?” 

“That’s funny, Master,” said the 
poet, “every time I play leapfrog, ! 
see you looking out of the window.” 
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Ladies and gentlemen, every time 
I come down to the American Bar 
meeting, I find a certain gentleman 
running for President. Although I 
don’t suppose he ever says to his lady, 
if she happens to be home on those 
occasions, “Funny, whenever I run 
for President, that tall, handsome, 
golden-haired lawyer from Canada 
comes up to the American Bar meet- 
ing.” Well, anyway, I hope you won't 
stop asking me because of the rather 
miraculous synchronization of these 
two unusual phenomena. And you 
can’t blame the White House for me. 
You have to hang it on Joe Hender- 
son and Olive Ricker. 

For better or for worse, here we 
are again in this resilient land where 
there are more speeches to the square 
meal than anywhere else in the 
world. In the welter of problems 
which threaten to overwhelm us, let 
us smile wistfully at each other and, 
not taking ourselves too seriously, 
say with James Russell Lowell, 

Well, it’s a mercy we got folks to tell 

us 

The rights and the wrongs of these 

matters. I vow 

God sends country lawyers and other 

wise fellers 

To start the world’s team when it 

gets in a slough. 


Canada’s Appreciation of 

George Wharton Pepper 
Before I bring you greetings from 
the two Bars which I have the honor 
to represent and to share with you, 
as your President has asked me, a 
few reminiscences of our great com- 
tadeship in arms, I ask your gracious 
leave to make a slight digression. 

It was once said of someone—I 
think of Robert Louis Stevenson— 
that when he entered a dining room 
or a drawing room, it was as though 
another candle had been lit. I know 
that your English and Canadian 
brothers in the law who in recent 
years have been honored by your in- 
vitation and warmed by your wel- 
come have always considered the liv- 
ing inspiration and noble eloquence 
of George Wharton Pepper amongst 
the richest of their experiences and 
the most enduring of their memories. 
This distinguished scholar, happily 
ageless, walks in the proud proces- 


sion and direct succession of the 
great men who have ennobled our 
calling. When he comes into a gath- 
ering of lawyers, it is as though many 
lamps were lit, for it has always 
seemed to me that his ardent and 
glowing spirit is an illumination to 
all who follow in the pathway of 
justice and the footsteps of her hand- 
maiden, our mistress, the law. 

May I, then, at the outset, bring 
to him the grateful homage of the 
Bar of Canada, whom he recently 
visited, and tell him that we wish 
him what I believe he would most 
wish for himself, many more years of 
labor in the service of his fellowmen. 


The Proud Kinship of the Bars of 
Canada, Great Britain and 
the United States 


I thank you, Mr. President and 
members of the American Bar, for 
this opportunity to share once again 
a-precious association, to join with 
you in the reaffirmation of an ancient 
and undying faith and the reconse- 
cration of a brotherhood that has 
flourished, flourishes and deserves to 
flourish because it has always been 
inspired not merely by a wish to 
widen and deepen personal friend- 
ships, not only by a determination 
to safeguard freedom and progress 
under the law, but I believe by a de- 
sire to strengthen the visible and in- 
visible bonds that draw together what 
is to me at least the proud kinship of 
the Bars of Canada, Great Britain 
and the United States of America. 

May I begin, then, by bringing 
you greetings from the Canadian Bar. 
I remember about three years ago 
being honored by an invitation to 
make an address on the American 
radio on the occasion of your Fourth 
of July celebration. Amongst the 
kindly letters that one receives on 
those occasions, I got a letter from a 
man in San Francisco who, after 
describing the scene as he watched 
the sun setting behind the Golden 
Gate of that lovely city, said, “In the 
geography of the map, the distance 
from Montreal to San Francisco is 
very great, but in the geography of 
the heart, it is so small that it cannot 
be measured.” 
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How close that geography of the 
human heart is today, when we see 
all around us consultation, complete 
cooperation and comradeship-in- 
arms wherever the ashes of our sons 
lie mingled by land and sea! I am 
sure that I voice the prayers and the 
faith of my fellow Canadians when I 
tell you that you and we who have 
been doomed “to go in company with 
pain and bloodshed” may yet fulfill 
the poet’s prophecy and turn our 
necessity to glorious gain for all the 
children of men. 


Fraternal Greetings from 
Canada and Great Britain 


It is with a deep satisfaction that 
today, in the City of Quebec, near a 
spot where Canada’s national des- 
tiny was determined, in the last battle 
between English and French on this 
continent, the Battle of the Plains of 
Abraham which gave two great men 
a common fame because they shared 
a common death fighting for their 
motherlands, forthright men from 
Britain and America are meeting to 
direct the storm against all that re- 
mains of the strength of our common 
enemies. 

We are always happy to be the 
meeting place of the two nations 
closest to our affections—that equal 
temper of heroic hearts, the United 
States of America and Great Britain. 
In the family Bibles of both our na- 
tions are written the names of nearly 
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all the races of the world. And for 
this, among other greater reasons, we 
Canadians welcome every glimmer of 
consciousness of human solidarity for 
we know of no greater hope for the 
world than your refusal to cherish 
ancient animosities and suspicions 
and no better promise of victory in 
war or justice in peace than the union 
of the tenacity of Britain and the 
audacity of the United States and the 
continuing association of the divine 
patience of the ancient land of Brit- 
ain and the equally divine impa- 
tience of this great republic. 

And so, I bring you fraternal 
greetings from your cordial neighbor 
and your tried and trusted friend, 
Canada, who believes that as long as 
we are joined in a union, not of 
parchment, but of men’s hearts and 
minds, the debt of humanity to every 
race will be paid with reverence and 
there will grow in every soil sanctified 
by our common sacrifices a passion- 
ate belief in human freedom and the 
institutions that preserve it. The test 
of brotherhood, my friends, is a long 
journey, and we are going to travel 
together, I hope, for a long time and 
to many far horizons. 

Now, may I bring greetings, 
too, from Britain—without specific 
delegation of authority, it is true, but, 
I am sure, with the sincere unspoken 
wishes of those of whom I shall speak 
to you. 


The Home of Sir Norman Birkett 
A few weeks ago, I spent a day or 
two in a house in the English coun- 
tryside. It was surrounded by mead- 
ows shining with the small rain that 
lately had fallen and serenaded by a 
symphony of blackbirds and ‘thrushes 
and cuckoos calling in the neighbor- 
ing woodland. In the blue distance 
were the Chiltern hills and beneath 
them a battlefield, now covered with 
the reconciling mercy of the green 
grass, where once Cavalier and 
Roundhead fought to fashion the 
pattern of English liberty. Nearby, a 
short walk down a winding lane, was 
the cottage where the blind Milton 
asserted eternal providence and jus- 
tified the ways of God to man; for 
there he wrote “Paradise Lost.” A few 
steps further on was the old Jordan’s 
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meetinghouse, its walls still strength- 
ened by the original oak timbers 
from the Mayflower—its little green 
plot the last resting place of William 
Penn. 

In another direction not far away 
was the house of Edmund Burke, and, 
still standing, the avenue of beech 
trees between which he walked as he 
pondered the ravages of Europe in 
the tumult of his days. 

My friend’s house was your 
friend’s house, for it was the house 
of that great-hearted gentleman, 
twice the guest of this Association, 
who, but for the exigency of war, 
would be standing in my place to- 
night—Sir Norman Birkett. 

Two days before I left England, I 
sat with Mr. Justice Birkett in the 
High Court of Justice—the robot 
bombs had hardly begun to fall and 
they had not yet fallen on that build- 
ing—and watched the unfolding of a 
libel case under the careful and 
courteous supervision of the Judge. 
Before the luncheon hour, I walked 
with him past the rubble of Gold- 
smith’s grave, and the ruins of the 
Temple Church where once the little 
foundlings sang, and the scarred tim- 
bers of the Hall of the Middle Tem- 
ple where the first Malvolio frowned 
on the cakes and ale of the first Sir 
Toby. 

After lunch, we were joined by 
several others of your former guests 
from England and we talked of many 
things—of pride in the perished beau- 
ty around us, of the rebuilding of the 
ancient landmarks of our calling; of 
sons and friends and brothers in the 
law fighting in distant places and, 
not least, of Canadian and American 
hospitality and friendships gratefully 
and vividly remembered. 

In the name of those, your guests, 
of bygone days, who so often recall 
yeu, may I by proxy bring you greet- 
ings across the seas that your sons 
have bridged. ‘ 


What a Lawyer from 

Britain Would Say 

I want you to -imagine for a few 
minutes, if you can, that a lawyer 
from Britain is standing in my place 
and speaking to you. He would have 


been a man with wisdom in his heart 
and the grace of words upon his lips, 
calm of speech, of demeanor, undis. 
mayed. Since war came to his coun- 
try, he has carried on his task in the 
courts, holding the even balance of 
justice though the heavens fall 
around him. To his duties as a judge 
or an advocate, there have been 
added many wartime tasks, works of 
mercy and, above all, of watchful- 
ness against the enemies of freedom 
without and not less against the en- 
emies of freedom within. In his face 
you would probably see, if you 
looked very closely, the dry-eyed 
memory of suffering and grief, and 
through his words there would run 
pride in the unsullied majesty of the 
Law of England and joy in its great 
brotherhood, of which he and we of 
North America are the beneficiaries 
and living witnesses. 

He would begin his speech, I be- 
lieve, with a contrast between the 
days that are gone, when his country 
and the lands of the Commonwealth 
stood almost alone in a fight that 
looked hopeless to all but them—be- 
tween those days and this time of 
growing deliverance, when “out of 
the darkness has come a great shout 
and out of the abyss has risen a great 
tower.” He would rejoice that the 
Wagnerian twilight of the gangster 
is passing into the total eclipse of the 
pagan gods, that the framework of 
the Temple of Justice is beginning 
to rise on the ruins of the New World 
disorder. 


A Toast to the Future 
of Free France 


His first tribute—for, true to his 
kind and his kindred, the chivalry 
which he learned from his Celtic and 
Norman ancestors, would find a place 
in his heart—his first tribute would be 
to France, the home of the franchises 
of the human spirit, France, who, 
praise God, “has found a way out of 
her wrack to rise in”; to her humble 
citizens whose shelter and generosity 
never failed the excaping British and 
Canadian soldiers who found them 
selves in her midst; to Paris freed by 
the might of steadfast allies, but not 
least by the courage, anger and faith 
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of her own sons. 

Mindful of her ancient sorrows 
and her present joys, perhaps he 
would remember a toast to England 
after the last war and mold it to the 
resurrection of France as the horn of 
Roland winds again on her hills and 
in her valleys. “Let’s couple the 
future of free France with the past 
of free France, the glories and victo- 
ries and triumphs of the past and the 
sorrows that are over, too. Let’s drink 
toher sons who made part of the pat- 
tern and to the hearts that died with 
them. Let’s drink to the spirit of gal- 
lantry and courage that made a 
srange heaven out of unbelievable 
hell. And let’s drink to the hope that 
one day she will find dignity and 
greatness and peace again.” 


The Sons of Canada and 

The Commonwealth 

[think he would speak with a little 

pride of the sons of Canada and the 
Commonwealth. 

From little towns in a far land they 

came 

To save their honor and a world in 

flame. 

And, remembering, the noble 
words spoken by a great and good 
Englishman, thus he would capture 
their letter and their spirit, applying 
to you no less than to Britain’s sons 
this memorable utterance: 

“From the uttermost parts of the 
Commonwealth they have come to 
honor their uncovenanted bond, 
obedient to one uncalculating pur- 
pose; and the fields of their final 
achievement, where they lie in a fel- 
lowship too close and a peace too 
deep to be broken, are the image and 
epitome of the cause for which they 
fell. They have not feared to enter 
the darkness, because they walk by a 
light that is in themselves, which 
burns and shall burn unquenched 
wherever their ashes lie mingled by 
land or sea.” 

He would, you may be sure, salute 
the transcendent glory that shines on 
land and sea and in the firmament 
of heaven in these great days—the 
United States of America—great and 
generous of heart, resilient and dy- 
namic in action, ordering its divine 
anger and marshalling its titanic 


strength for the good of all the earth 
and the lasting peace of her tur- 
moiled children. 

Nor would he forget China. Won- 
der would speak on his lips and 
gratitude well from his heart for the 
patience of China’s suffering, and the 
great march of+the indomitable le- 
gions of miraculous Russia. 

Nor would he forget the tribula- 
tion of the little beleaguered lands 
beside which the devastation and 
sorrow of his own island were, he 
would say, but small things with 
many compensating circumstances 
for satisfaction and thankfulness. 


A Briton's View 
of His Own Land 
He would speak of his own land 
simply and without vainglory; of a 
free people who never despaired be- 
cause they did not fight in chains; of 
their loyalties to their allies; their 
laws and their own ancient traditions 
of steadfastness rallied by noble 
words from their great past. He 
would talk of a race that hated re- 
strictions more than any other, che®r- 
fully bearing them equally and with- 
out complaint; of hearts never bowed 
down, of energies that never flagged; 
of spirits that never grew dim but 
only glowed the more brightly in the 
midst of difficulty and disaster; of 
soldiers and sailors and airmen who 
fought on many hopeless frontiers 
in the darkness and never worried 
whether the limelight shone on them, 
caring not for credit but only for 
the victory of our common cause, 
and willing to bear the hard brunt of 
any fight. 

He would tell of a land where 
freedom of speech still prevails; 
where no man has been imprisoned 
merely for the things he thought or 
said; of men and women forgetting 
the grievances that breed impatience 
in the griefs that bring patience; of 
little men in battered streets “who 
put on England’s glory like a com- 
mon coat”; of boys with simple cour- 
age “that was half joy in living and 
half willingness to die,” rivaling the 
brave of all the earth; of millions 
of good hearts that conquer ill for- 
tune. 

If he were here I would tell him 
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that the true heart of America knows 
those things, and that this great land 
whbdse revolution is not yet ended, 
was an unprecedented adventure in 
faith in the ordinary men and women 
of every race in the world; that this 
land will not allow to grow dim that 
faith so splendidly rekindled. And I 
would remind him as I remind you 
that it was an artist of his brave Is- 
land who painted Hope blindfolded, 
astride the world, and drawing a 
broken melody from the one remain- 
ing string of her shattered lute. And 
that in that sign in these dark years 
she has conquered, for the world still 
walks in the light of London and of 
Coventry, and must forever stand in- 
debted for the “home of freedom dis- 
enthralled, regenerated, enlarged and 
perpetuated.” 

Now, ladies and gentlemen, dur- 
ing the last three years I have been a 
lucky man. I have travelled in many 
far places, and at your President's re- 
quest—and I hope I do not bore you 
—I will draw from the rag-bag of my 
memory a few strands. 


Strands from ‘‘the Rag Bag 
of My Memory" 
My first memory is of the first 
day I landed in England shortly 
after Pearl Harbor. On the first 
night I visited the worst-bombed 
district of London, the shattered 
Dock End, where I went to see a 
mystery play of the Christmas story. 
It was acted by Austrian and German 
refugees in one of the few buildings 
still remaining standing down by the 
London dock side. 

They dressed in clothes provided 
by the poor—an old dress or two, 
Aunty’s old shawl, a few curtains— 
and the audience were the children 
of the neighborhood many of whom 
had never seen any sort of theatrical 
performance before. They cheered 
everything, including the benedic- 
tion. And I remember at the end, on 
the spontaneous suggestion of the 
children themselves, somebody passed 
around a hat. In it were collected in 
pennies and halfpennies, seventeen 
shillings and four pence Ha'penny, 
for the distressed of Pearl Harbor. 

I remember when I came back 
from England travelling along one of 
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those grand roads that you build 
with so much imagination. It was in 
the City of New York. There stood 
on one side a great Children’s Hos- 
pital and on the other, a green play- 
ground. In the middle of the road 
was a sign: “The foundation of this 
road is the rubble from the bombed 
City of Bristol.” 


There is an image for all to see, 
and a dream for us all to interpret. 


A War Chant in New Zealand 


Not many weeks afterwards, I 
was with a company of Maoris in a 
New Zealand forest. They asked me 
to send their greetings to the men 
and women of Britain who with bare 
hands and no weapons fought the 
enemy and dared him to cross the 
sea. As I left with my companion, a 
grand American Army doctor, they 
sang their war chant dedicated to 
the sons of America. An old chief 
gave me the translation to tell my 
American friends: 

Welcome, welcome fighting men of 

the warrior god, 

Let us defeat the enemy forever 

When war marches over the earth 

We, too, will move to fight, to con- 

quer, 

And to destroy. 

My mind passes from that to a 
luncheon in London where I was a 
guest. It was given to the Allied Ad- 
mirals by the men of Dunkirk. The 
chairman was Sir Dudley Pound, 
head of the British Fleet, who re- 
cently died. The chief guest was Ad- 
miral Stark, of the American Fleet. 
The hosts who filled the great body 
of the hall were the men who took 
the little ships to Dunkirk, many 
hundreds of them. I think it would 
have done your hearts good to see 
those men. Some of them were old 
sailors, some clerks out of the stores, 
all sorts and conditions of men, sit- 
ting at small tables, cheering the old 
sea dogs at the head table. 

I know you would have been 
proud had you heard your hardened 
Admiral speaking so modestly and 
pledging the United States to unity 
with its Allies in war, and eloquently 
voicing his hopes for continued unity 
in peace. 
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The Ringing of the Bells in London 


I heard the first ringing of bells 
that London heard since the war be- 
gan. I expect I shall be back to see 
the first lighting of the lamps. The 
bells were ringing for the landing in 
North Africa as they sprinkled their 
rejoicing in the expectant air of a 
Sunday morning. Thousands of chil- 
dren were gazing in wonder where 

High over all 

Shone the Cross and the Ball, 

Of the riding, redoubtable dome of 

Paul 
that suddenly had grown musical 
and merry. 

And I saw many more thousands 
of children of all ages wistfully re- 
membering the oranges and lemons 
of the bells of St. Clement Danes, 
and the bells of Bow that once bade 
Dick Whittington turn from his 
journey, St. Clement’s and the 
Church of St. Mary, sanctuaries that 
men’s wickedness had wrecked and 
silenced. 

As I listened, I knew, too, that 
the great bell at Lincoln Cathedral 
on which is written the inscription, 
“Britain and America with one voice 
and one mind,” and the other bells 
in the deep countryside that pious 
men had once christened, “Praise 
God and hope well,” were also 
chiming. 

As the bells spoke for us in our 
joys and prayed for us in our trou- 
bles, they too seemed to thank God 
for brave men and devoted women 
everywhere, for those who had work- 
ed in factory and in field to bring 
a victory, and not least for the com- 
radeship of Britain and America 
that had brought bright promise out 
of Africa to a hoping and a waiting 
world. 

I remember a great meeting in 
Albert Hall hallowed by many great 
causes, called to salute the courage of 
China, pledging for their assistance 
in the world’s tomorrow, capital 
without greed, cooperation without 
patronage, brotherhood without res- 
ervation, and cheering the soldiers of 
China who under their leader, 
Chiang Kai-shek, whose name means 
“firm as a rock,” and the inspiration 
of their great teacher who once said 





that the nation that is without faith 
cannot stand, have stood and gjjj 
stand for the unquenched hopes o 
all mankind. : r 


The Fighting Men of 

Nations United 

I remember seeing the Australian 

Army back from the deserts of Libya 

marching through the streets of Syd. 

ney, and with the sportsmanship that 

joins the brave of all the earth, rally. 

ing to the defense -of the United 

Kingdom soldiers against all mean 
and foolish detractors. 

I have seen little mine sweeper 
being launched in New Zealand, 
where men looked out to sea where 
grey waters stretched unhindered to 
the South Pole as they sang the songs 
of Scotland twelve thousand miles 
from the land of their fathers. 

I have looked into the fever. 
stricken faces of American Marines 
from the Solomons in the great hos- 
pitals in Auckland. I have seen 
Americans watching the surf break- 
ing on far-away strands and thinking 
for and longing for the snow-swept 
prairies of the Dakotas. I have 
visited them in Iceland, Newfound- 
land, New Caledonia, Fiji, every- 
where Americans bringing with 
them, wherever they went, their 
magnificent order and _ cleanlines 
and their resilient enthusiasms for 
victory. 

One of my most enduring experi- 
ences was the celebration of the Bat- 









































tle of Britain in a mean little street 
in the East End of London, Single 
Street in Stepney. For the first time 
in history, men stood beneath a beat 
tified sky cleansed of the enemy by 
the incomparable youth of the Com 
monwealth. The celebration was 
held in the ruins of a school. The 
teachers had all been killed; most of 
the children were playing on faraway 
pastures. High above the little school 
men had fought the Battle of Britain. 
To the celebration there came th 
mayors in their robes, the clergy # 
their vestments, the Grenadief 
Guards in their tunics to play fo 
what children remained in the neigh 
borhood. All around was devastatiom: 

(Continued on page I6l) 
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Benjamin N. Cardozo attained his 
apogee while working in the metier 
of the common law as a member of 
the New York Court of Appeals. The 
consensus is that his tenure as a 
justice of the Supreme Court of the 
United States, concerned chiefly 
with constitutional questions and 
construction, was some- 
what of an anti-climax to his mem- 
orable career. Mr. Justice Robert H. 
Jackson had this in mind when re- 
cently, before the Association of the 
Bar of the City of New York, he 
delivered the fourth! of a series of 
lectures established in memory of 
Cardozo. Desiring to relate the sub- 
ject to the work of the Court upon 
which both he and Cardozo had 
served, he chose the “full faith and 
credit” clause as the one which af- 
fords the fullest opportunity for the 
use of talents such as those which 
Cardozo so abundantly possessed. 
The appropriateness of the choice is 
manifested by the appositeness of 
the many quotations from and cita- 
tions of Cardozo’s writings. 

The selection was a happy one 
for another reason. Mr. Justice 
Jackson is never more stimulating or 
thought provoking than when he is 
exploring the possibilities of some 
little used provision of the Constitu- 
tion. In warning his hearers against 
permitting this clause to continue to 
be “the orphan clause of the Consti- 
tution” he found full scope for his 
pioneering spirit. There was, how- 
ever, nothing visionary or pro- 
vocative in his discussion. In his ap- 
proach, in his conclusions and in his 





~ Mr. Justice Jackson 
on the Full Fatth and Credit Clause 


suggestions he was realistic, thought- 
ful, and, in my opinion, sound, 
That the clause has from the be- 
ginning received scant attention is 
indubitable. “It did not have the 
advantage of early and luminous ex- 
position by Marshall. No scholar has 
thought it worthy of a book. Text 
writers have usually noticed it only 
as a subsidiary consideration in the 


law of conflicts or a phase of con-, 


stitutional law too obvious to require 
much exploration. Changing condi- 
tions of a century and a half have 
brought forth no new legislative 
implementation. The practicing law- 
yer often neglects to raise questions 
under it, and judges not infrequently 
decide cases to which it would apply 
without mention of it.” 

Its conception is obscure but the 
basic provision? was in the Articles 
of Confederation. 

The Constitutional Convention, 
after brief and cryptic debate, ex- 
tended the confederation provision 
to include non-judicial “public” acts 
and records and empowered Con- 
gress to “prescribe the manner in 
which such acts, records and proceed- 
ings shall be proved, and the effect 
thereof.” It rejected Madison’s mo- 
tion to reconsider so that Congress 
“might be authorized to provide for 
the execution of Judgments in other 
States,” — 

The First Congress provided for 
the authentication of legislative acts 
and judicial proceedings and de- 
clared that in every other state they 
“shall have such faith and credit .. . 
as they have by law or usage” in the 


y Walter P. sioner 


OF THE TENNESSEE 


state of their origin. In 1804 Con- 
gress included in this provision non- 
judicial records. This is “the entire 
contribution of Congress to the evolu- 
tion of our law of faith and credit.” 
It is doubtful whether the members 
of the Constitutional Convention or 
the early Congresses “had more than 
a hazy knowledge of the problems 
they sought to settle or of those which 
they created by the faith and credit 
clause.” 


Confusion Between 
Constitutional and Common Law 


Mr. Justice Jackson somewhat sum- 
marily disposes of the Supreme 
Court’s contribution to the subject. 
It did reject the submission of 
Francis Scott Key that the full faith 
and credit provision was satisfied by 
receiving a judgment in evidence to 
be weighed with other evidence. 
“The course of later interpretation 
may be summed up in language of 
Chief Justice Stone that ‘the full 
faith and credit clause is not an in- 
exorable and unqualified com- 
mand.’ ” Recognized exceptions are: 
lack of jurisdiction may be shown 
though the adjudicating court found 
otherwise as a fact; the nature of the 
remedy is determined by the law of 
the forum; when both parties are 





1, “Full Faith and Credit—The Lawyer's 
Clause of the Constitution”. The fourth 
annual Benjamin N. Cardozo lecture. pg 
tions unless otherwise indicated are from 
Mr. Justice Jackson's address. 


2. “Full faith and credit shall be given 


and judicial “ courts and 
magistrates other State.” Articles 
of Confederation, Article IV. 
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Full Faith and Credit Clause 





foreign corporations a remedy is 
sometimes denied; judgments based 
upon penalties (not including judg- 
ments for taxes) are not sanctioned 
by the clause. 

In dealing with decisional law as 
to faith and credit for statutory and 
common law “Congress has provided 
no guidance as to when extra- 


territorial recognition shall be ac- ; 


corded either to a state’s statutes or 
to its common law.” 
“there is old controversy and new 
confusion.” 

Always present is the question of 
“legislative jurisdiction”. Although 
the Court has reserved for itself “how 
far the full faith and credit clause 
compels the qualification or denial 
of rights asserted under the laws of 
one state, that of the forum, by the 
statute of another state,” it is im- 
possible to state “with any assurance 
where the line is drawn today be- 
tween what the Supreme Court will 
decide as constitutional law and what 
it will leave to the states as common 
law.” 

The cases do not fall into any 
understandable pattern: One state 
enacts a Lord Campbell’s Act. Suit 
for wrongful death occurring in the 
enacting state is brought in another 
state. Recovery must be permitted. 

In matrimonial causes questions 
of faith and credit “have usually 
come up only as to the effect of judg- 
ments. But not frequently these cast 
in terms of a jurisdictional issue’'what 
might have been an underlying ques- 
tion of choice of law, if raised at an 
earlier state of the litigation. If one 
of the parties to a marriage leaves 
the state of matrimonial domicile to 
seek a divorce elsewhere, a defendant 
might well answer—if obliged to 
answer at all—that such forum must 
give full faith and credit to the 
statutes of the state of actual 
domicile.” 

If the clause is to be applied to 
choice of law in contract cases a 
myriad of puzzling cases would be 
subject to federal review. “It is hard, 
however, to see. why contract cases 
should be excluded from the benefits 
of a provision intended to adapt our 
legal systems to the needs of a na- 
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As a result’ 


tional commerce.” 

The Bar will agree that the Court 
so far has furnished no effective clue 
to the taxpayer who seeks to escape 
the labyrinth of laws of assessing 
States. Judgments for taxes are en- 
titled to faith and credit and it has 
been indicated that this sanction ex- 
tends to the determination of ad- 
ministrative tribunals. But can the 
perplexed taxpayer expect the Court 
to determine to which state he owes 
his tax liability? Mr. Justice Jackson 
offers little hope: “But for reasons 
which do not seem entirely convinc- 
ing to me, the federal courts have 


been pretty effectually closed to the 
aggrieved taxpayer who seeks a 
determination as to which of state 
taxing statutes rightly applies to him 
or his estate. We are close to holding 
that any tax a state has physical 
power to collect, it has the constitu- 
tional right to keep.” 

Workmen's compensation statutes 
have evoked the Court's most elab- 
orate efforts to rationalize its choice 
of law under the clause. “Superior 
state interests” are declared to con- 
trol the choice but there is no 
“consistent pattern or design into 
which the cases fit.” 

Mr. Justice Jackson concludes that 
there is no “field in which the Court 
has more completely demonstrated 
or more candidly confessed the lack 
of guiding standards of a legal 
character than in trying to determine 
what choice of law is required by the 
Constitution.” 


Does Our Judicial System 
Meet the Needs of Society? 


The inaction of the Congress and 
the failure of the Court consistently 
to construe or effectively to imple- 
ment the clause pose the question: 
Have statutory and decisional law 
under this clause met the needs of 
our society? 

By this clause the founding 
fathers attempted to scotch the dis- 


| integrating influence of provincial- 


ism in jurisprudence by federalizing 
the independent state legal systems 
by the overriding principle of re- 
ciprocal recognition of public acts, 
records and judicial proceedings. 


We have, however, failed to fol. 
low the way they pointed and in our 
legal administrations “have not 
achieved a much ‘more perfect union’ 
than that of the colonies under the 
Articles of Confederation”, having 
“the most localized and conflicting 
system of any country which presents 
the external appearance of nation. 
hood.” 

Our failure. to integrate our 
judicial system is emphasized by the 
success of countries with a compar- 
able jurisprudence. Throughout the 
British Empire judgments may be 
reciprocally enforced. Not only in 
the United Kingdom but in the 
federations of Canada and Australia} 
are there liberal legislative provi- 
sions for the extraterritorial service 
of process in proper cases, due regard 
being given to the doctrine of forum 
conveniens. 

Mr. Justice Jackson suggests the 
reasons for the contrast between our 
lack of national law reform and the 
wide legislative extension of federal 
powers, with judicial sanction, over 
economic subjects: ““The calendars of 
successive sessions of Congress are 
crowded with proposals of more im- 
mediate urgency, supported by pres- 
sures greater than usually can be 
mustered for a law reform. .. . It 
seems easier for the court to put aside 
parochialism and think in terms of 
a national economy or of a national 
social welfare, than to think in terms 
of a truly national legal system. Per- 
haps that is because federalism in 
the field of faith and credit does not 
have the watchful and powerful 
championship of the Federal Govert- 
ment, to whose interests the justices 
have often been made alert by prior 
experience in federal office.” Private 
advocacy upon which the federation 
of the clause is dependent has not 
always realized its possibilities or 
supported its submission by “the 
best research and understanding” oF 
by “any extensive experience or it 
vestigation of this subject.” 

Although “it cannot be doubted 
that Congress is invested with a range 
of power greatly exceeding that 








8. Pacific Employers Ins. Co. v. Industrial 
Accident Comm’n., 306 U. S. 493. 
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which it has been fit to exercise,” al- 
most the only attempt to stimulate 
the exercise of that power was made 
by the American Bar Association 
which sponsored a bill—which died a- 
borning—to simplify the execution of 
state judgments as proposed by Madi- 
son.* 


Effect of 
Parochial Limitations 


This is all the more surprising in 
view of the fact that Mr. Justice 
Stone once pointed out that “ ‘much 
of the confusion and procedural de- 
ficiencies’ in the matrimonial field”, 
of which the Bar is keenly conscious, 
might be remedied by legislation. 
There is little doubt also that Con- 
gress has the power “to prescribe the 
type of divorce judgment that is en- 
titled to extraterritorial recognition.” 
The Court has had no occasion to 
decide such questions but “it has 
been fairly ostentatious in leaving 
the way open to sustain such enact- 
ments without embarrassment.” 

Instead of accepting the invita- 
tion of the Court to provide for na- 
tionwide enforcement of state judg- 
ments Congress “has affirmatively 
subjected the effectiveness of judg- 
ments of federal courts to like ter- 
ritorial limitations. The fact is that 
today, except in the few cases of 
which the United States Supreme 
Court has original jurisdiction, the 
litigant can go into no court of the 
land whose judgment will have any 
effect outside of a very limited area, 
except as a record on which to sue 
for another judgment.” Mr. Justice 
Jackson comments: “If such paro- 
chial limitations serve any good pur- 
pose in modern society, I do not 
know what they are.” 

Nor is Mr. Justice Jackson entire- 
ly patient with the attitude of Con- 
gress toward initial process. Al- 
though it has the power to provide 
for the extraterritorial service of 
state process so that trial may be had 
in the most appropriate forum, it has 
instead, save in some exceptional 
cases, impressed the state limitations 
upon the federal courts. As a result 
“nowhere else does litigation present 
such a2 multitude and complexity of 


controversies over conflict of laws.” 


“The Way Out" 


From this confusion Mr. Justice 
Jackson boldly points a way out~a 
way that should be taken by the 
courts if Congress does not—as it 
should—mark the road. He rejects 
the “balance of interest test” as 
determinative of the choice of applic- 
able laws. The doctrine enounced by 
the Court’ that “a state is not re- 
quired to enforce a law obnoxious to 
its public policy,” he thinks would 
emasculate the clause. 


“The policy ultimately to be , 


served in application of the clause is 
the federal policy of ‘a more perfect 
union’ of our legal systems. No local 
interest and no balance of local in- 
terests can rise above this considera- 
tion.” The choice of laws should 
be that “which best will meet the 
needs of an expanding national socie- 
ty for a modern system of administer- 
ing, inexpensively and expeditiously, 
a more certain justice.” 

Domicile is the best example of 
the pervasiveness of the federal in- 
terest. “The constitution is indiffer- 
ent as to whether a Mr. Williams was 
domiciled in North Carolina or in 
Nevada or whether a Mr. Green was 
domiciled in New York, Massa- 
chusetts or Texas.” But “the federal 
interest is concerned that a Mr. Wil- 
liams and a’ Mr. Green have some 
place in our federal system where 
they really belong for purposes of 
fixing their legal status and determin- 
ing by whom they shall be governed.” 

In two instarices Mr. Justice Jack- 
son finds indications of a better 
trend. In that construction of the 
Constitution which permits a state to 
declare that use of the highways of 
a state by a non-resident operates as 
the appointment of a public official 
as agent for service of process in suits 
growing out of accidents occurring 
during such use, jurisdiction is fixed 
where the case may be appropriately 
tried “despite the defendant's ab- 
sence and nonresidence.” 
extension is “almost equivalent to 
extraterritorial service of process.” 

Conversely the Court by example 
has suggested that courts decline 


Such an’ 


Full Faith and Credit Clause 





cases that may more appropriately be 
litigated elsewhere. When the con- 
struction of state laws is involved, on 
substantially forum non conveniens 
grounds, with increasing frequency 
it has held cases for decision by state 
courts and has ordered the lower 
federal courts to do likewise. 

To those of us who are interested 
in law reform and the integration of 
the state judicial systems the argu- 
ment of Mr. Justice Jackson for an 
extension—legislative and judicial— 
of the full faith and credit clause 
seems unanswerable. It is difficult 
to see why those who at present are 
critical of the extension of federal 
power which has been sanctioned by 
the Court should object. They must 
realize that, despite protestations, 
the party nationally in power always 
supports the extension of federal 
jurisdiction. The remedy, if those of 
their faith obtain control, is not an 
attempt to restrict the potentialities 
of federal control but a self-denying 
attitude by Congress—the repeal of 
laws extending federal jurisdiction 
and the non passage of any similar 
acts. But with the ambit of permis- 
sible federal action so widely ex- 
tended no valid reason appears for 
not taking advantage of the situation 
to integrate our judicial system. That 
there should be objections to this is, 
as Mr. Justice Jackson truly says, 
“the more strange since the states 
have less to fear from a strong 
federalist influence in dealing with 
this than with most other constitu- 
tional provisions. The Federal Gov-~ 
ernment stands to gain little at the 
expense Of the states through any 
application of it. Anything taken’) 
from a state by way of freedom to _ 
deny faith and credit to law of others | 
is thereby added to the state by way 
of a right to exact faith and credit 
for its own.” 

We cannot fail to agree that “the 
full faith and credit clause is the 
foundation of any hope we may have 
for a truly national system of justice, 
based on the preservation but better 
integration of the local jurisdictions 
we have.” 


4, 52 A. B. A. Reports (1927) 292. 
5. Griffin v. McCoach, $18 U. S. 498. 
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State Department and the Bar 
Discuss World Organiza tion 


Interest in receiving the views and 
support of the American Bar Asso- 
ciation in regard to the Dumbarton 
Oaks Proposals was expressed by 
high officials of the Department of 
State when on October 23, 1944, 
President David A. Simmons, and 
Messrs. Murdock, Turlington, and 
the Chairman of the Section of In- 
ternational and Comparative Law, 
called at the Department to present 
a copy of the resolutions adopted by 
the House of Delegates on Septem- 
ber 13, 1944, The Section therefore 
arranged a number of meetings in 
conjunction with local bar associa- 
tions at which State Department of- 
ficials served as,discugsion leaders. 
The first meeting was held at the 
Association of the Bar of the City of 
New York on December 12. Presi- 
dent Simmons opened the second 
meeting with the New York State 
Bar Association on January 19. Dur- 
ing the third meeting in Washington, 
on January 27, with constituent 
members of the Inter-American Bar 
Association, the Section adopted res- 
olutions endorsing the Dumbarton 
Oaks Proposals as the basis for a 
constructive program and making 
some suggestions for incorporation 
in the charter of the international 
organization. Senator Joseph H. 
Ball’s address, at this meeting, on the 
essentials of a world organization, 
the statements by Green H. Hack- 
worth, Legal Adviser, and Durward 
V. Sandifer, Chief of the Division of 
International Organization Affairs, 
Department of State (both of whom 
attended the Dumbarton Oaks Con- 
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ference) , Hon. William D. Mitchell’s 
talk on Congressional authorization 
for representation on the Security 
Council,! and the views of Frederic 
R. Coudert, Amos J. Peaslee, Thomas 
K. Finletter, James O. Murdock, 
and others, together constitute an 
authoritative treatment of the Dum- 
barton Oaks Proposals. This ma- 
terial afforded a basis for discussion 
at other meetings, such as those in 
Cleveland, Detroit, Chicago, St. 
Louis, New Orleans, and Shreveport. 

In his speech President Simmons 
expressed gratification over the large 
interest shown by lawyers in the 
world organization, and stressed the 
importance of continuing their earn- 
est and thoughtful work and educat- 
ing the people with a view to seeing 
that this time the treaty establish- 
ing the world organization will be 
ratified. 


Senator Ball on the Essentials 
of a World Organization 


Senator Ball declared that at this 
stage there are two primary essen- 
tials for a world organization: “The 
first is that our organization must 
have the power in itself to act to 
stop future attempts at aggression 
and future attempts to disrupt the 
peace of the world.” It is for this 
reason that, according to the Pro- 
posals, our quota of forces having 
been previously agreed upon and 
assigned to the Council, the or- 
ganization would go into action 
when the Council ‘so decided. The 
second essential is the support of the 
larger powers, and preferably all the 


powers. The Senator warned that if 
we forget again in five, ten, or fifteen 
years, and tolerate violations of in- 
ternational law and justice, without 
using the machinery we are setting up 
to stop them and punish the vio- 
lators, the new organization will fail. 


Procedure in Peaceful 
Settlement of Disputes 


After summarizing the principles un- 
derlying the proposed organization, 
Mr. Hackworth outlined the proce- 
dure in settling disputes: In the first 
place, there is an obligation upon 
all parties to seek a solution by peace- 
ful means such as negotiation, con- 
ciliation, arbitration, and judicial 
settlement. If the parties themselves 
fail to reach a settlement and peace 
is endangered, they are then obli- 
gated to refer the matter to the Secur- 
ity Council, which would be bound 
to decide whether or not the situa- 
tion is such that it should act. The 
Council may recommend procedures 
or methods of adjustment. It may 
ask the International Court for 
advice on incidental legal questions. 
Should a failure to reach a settle- 
ment be considered to constitute a 
threat to the peace, the Council could 
take such measures as might be neces- 
sary to maintain order, such as 4 
partial or complete interruption of 
means of communication, or sever- 
ance of diplomatic and economic re- 
lations. If the Council should decide 
that such measures are insufficient, 
it would be empowered to use aif, 





1. For a similar statement see the Jour 
NAL for February, 1945, p. 59). 
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naval, or land forces to maintain or 
restore peace. Such forces might be 
used only in demonstrations, or in 
pacific blockades, or they might be 
used in such other manner as the 
circumstances might require. “The 
Security Council might call upon 
all members of the organization to 
supply military contingents,” he 
added, “or it might limit its call to 
some of them, depending upon the 
locality and magnitude of the threat 
or breach of the peace.” 

“The realistic recognition and 
allowance for the utilization of re- 
gional arrangements and procedures 
in the Proposals is of the greatest 
importance to those of us from the 
American republics,” declared Mr. 
Sandifer. 


Members’ Views on 
General Features 
Some of the suggestions of Section 
members were that the charter should 
more clearly provide that any nation 
which refuses to settle a dispute by 
peaceful means, or resorts to force 
or threat of force against another 
nation, shall be guilty of an offense 
against the community of nations. 
In addition, the charter should place 
more emphasis upon the binding ef- 
fect of treaty obligations and the 
establishment of international law 
as a rule of conduct among nations, 
and should require the registration 
and publication of all treaties and 
conventions to which a member na- 
tion is a party. 

Moreover, the charter should 
recognize the basic principle that one 
should not sit as a judge in a dispute 
in which he is involved and, ac- 
cordingly, any nation which is a 


party to a dispute should be given an 
opportunity to be heard but should 
have no vote in the decision. 

Although the Dumbarton Oaks 
Proposals are presumably not in- 
tended to maintain rigidly the status 
quo, it is felt that the charter should 
envisage the necessity of meeting 
changing conditions, and of having 
the Assembly take cognizance, from 
time to time, of treaties which may 
have become inapplicable, and con- 
sider rectifications of international 
conditions, the continuance of which 
might endanger the peace of the 
world. Furthermore, to hasten the 
restatement and development of in- 
ternational law, the General As- 
sembly should be charged with the 
initiation of studies to that end. 

Mr. Hackworth explained that 
the statute of the Permanent Court 
contains “the compulsory-jurisdic- 
tion” clause by which members may 
declare that they recognize “as com- 
pulsory, ipso facto, and without 
special agreement”, in relation to 
any other member or state accepting 
the same obligation, the jurisdiction 
of the court in all or any of four 
classes of legal disputes: (1) the in- 
terpretation of a treaty; (2) any 
question of international law; (3) 
the existence of any fact which, if 
established, would constitute the 
breach of an international obliga- 
tion; and (4) the nature or extent 
of the reparation to be made. This 
clause was advocated for general 
adoption. 


Means of Bringing the Court 
Closer to the Nations 

Referring specifically to the proposal 
that world court judges should go 


World Organization 





on circuit to the capitals of member 
nations, Mr. Hackworth observed 
that: “There is much to be said for 
bringing the Court closer to the 
people and closer to. the locale of 
the dispute. Such a procedure might 
follow either of two courses: one 
would be to have the Chamber sit as 
a court of first instance with a right 
of appeal by either party to the full 
court in any or in certain classes of 
cases, and with the right of the prin- 
cipal court to determine whether it 
should grant an appeal; and another 
course would be to make the deci- 
sions of the auxiliary Chamber final”. 
The essential idea is to have 
members of the World Court go on 
circuit to the various capitals when 
occasion arises, and it is immaterial 
whether the court so held is referred 
to as a circuit court or by another 
name, and whether such a court 
should consist of one judge or a 
panel of judges, and whether they 
should have regular terms. Hence, 
the Section voted on January 27, 
1945, that the existing Permanent 
Court of International Justice should 
be continued as the highest judicial 
organ of the international organiza- 
tion and should be so organized that 
members of said court will be avail- 
able to hold courts of specified origi- 
nal jurisdiction at the capitals of the 
respective member nations of the 
international judicial system. 


Further Discussion Invited 
The foregoing summary shows thai 
this cooperation of the State Depart- 
ment and the Section has not only 
clarified the Proposals but also has 
elicited suggestions to make the or- 
ganization more effective. 
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Law Lists 


The Special Committee on Law Lists has issued a letter of intention 
to Mr. L. J. Ellsworth, doing business as The Underwriters List 
Publishing Co., 166 West Jackson Boulevard, Chicago, Illinois, for 
a list proposed to be issued by him, to be known as “The Under- 
writers List.” The letter of intention will expire on December $1, 


The Special Committee on Law Lists announces that the letter 
of intention previously issued to the Inter-American Legal Directory 
Company, 225 West 34th Street, New York City, covering El Registro 
de Abogados de los Estados Unidos de America expired on Decem- 
ber 31, 1944, and has not been renewed by the Committee. 
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Tue OUTLOOK FOR INTER- 
NATIONAL LAW. By J. L. Brierly. 
1944. Oxford: Clarendon Press. 
Pages 142. ($2.00). This is not a 
treatise on international law. It is 
a small readable book about inter- 
national law. It explains the nature 
of international law, describes how 
it operates, appraises recent efforts for 
its extension, and outlines the steps 
to be taken if it is to be “revitalized.” 

This reviewer has often been 
asked to recommend just such a 
book. Hitherto he has been at a 
loss to suggest a single suitable vol- 
ume. Ata time when such a welter 
of useless printed matter on this 
subject is crossing his desk, when so 
many men who have not lived with 
international law are feeling them- 
selves called upon to expound its 
philosophy, when a paralyzing con- 
fusion possesses many minds, here 
is clarity, here is understanding of 
possibilities as well as . difficulties, 
here is guiding vision. This volume 
is an answer to a prayer. 

The author was nurtured in the 
traditions of the English common 
law. For a quarter of a century, as 
the Chicele Professor of Internation- 
al Law and Diplomacy at Oxford, 
he has lived both in and out of the 
cloisters of that great university. His 
publications, all too few in number, 
have commanded the respect and 
the admiration of his colleagues in 
many countries. For fifteen years, 
his work on The Law of Nations, of 
which a third edition was recently 
published, has served as the leading 
introductory book in the field. 

Now what is Brierly’s present 
outlook? First,.a needed caution. 
International law is not “a subject 
on which any one can form his opin- 
ions intuitively, without taking the 
trouble ...to inquire into the rele- 
vant facts.” We must remember 
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that “we do not start with a clean 
slate but with an existing system.” 
Law is not a “sociological maid of 
all work”; it is a “highly specialized 
instrument.” We must continually 
ask ourselves “how far, and on what 
conditions, independent states can 
be expected to be amenable to the 
special kind of control that it is in 
the nature of law to provide.” In 
fact, international law is still in “‘the 
laisser faire stage of social develop- 
ment.” It is “a means for enabling 
the day-to-day business of states to be 
conducted in normal times along or- 
derly and predictable lines.” It serves 
as “a useful lubricant” for the rela- 


tions of States, though it lacks 
a “compulsory and unconditional” 
quality. 


After an illuminating discussion 
of “war and the law,” and of “vital 
interests,” Brierly comes to the cen- 
tral problem of “some form of inter- 
national organization which will en- 
sure that an overwhelming prepon- 
derance of favor shall be placed be- 
hind the law.” Yet “the notion that 
international war can be dealt with 
by measures in the nature of police 
action” rests on a false analogy. Even 
within a nation, the general rules of 
law cannot always be applied to 
large and powerful associations; for 
example, labor unions and church 
organizations. The society of states 
does not have the intimate “sense of 
community” on which domestic 
peace depends. Yet much “can be 
done to stimulate the growth of a 
closer international community feel- 
ing.” Law is a powerful influence in 
this connection, though “it is no 
guarantee of peace alone.” 

The chapter on “Progress under 
the Covenant” gives an admirable 
analysis. It will be lost on the glib 
commentators who, unrestrained 
either by the text or the history, have 








glutted the public mind with their 
twaddle on this topic; but “historians 
may yet have to record” that the 
Covenant “marked the biggest step 
forward ever taken” toward the goal 
of international order. The princi- 
ples that “war is always a matter of 
common concern,” and that action 
deemed at the time to be wise and 
effectual to safeguard the peace may 
be taken by an authoritative body 
—both of these were sound. The im- 
portance of the “gaps” in the Cove- 
nant has been exaggerated. The 
chief weakness was that each state 
was left to judge for itself whether 
a state had “resorted to war in dis- 
regard of its covenants’’—fortunately 
the Dumbarton Oaks Proposals en- 
visage a single decision by a Security 
Council. 

Order is not created by jaw, in 
Brierly’s view. It must exist “before 
law can even begin to take root and 
grow.” The future of international 
law “depends on the answers that 
events may give” to two vital ques- 
tions: Can we look forward to the 
establishment of a reasonably secure 
international order, and can we hope 
that such an order will be a con- 
stitutional order. “Security for all 
can only be collective security.” It 
is “an expensive way of providing 
collective security to have to impro- 
vise the system after war has begun.” 
It is “of the essence of such a system 
that states should declare beforehand 
what they will do in future circum- 
stances”; for “more than half the 
value of a security system lies in its 
having a deterrent effect.” . Precise 
commitments in advance are desir- 
able, but “precision should not be 
bought at the expense of any uncer- 
tainty that they [commitments] will 
be honoured if need be.” It was a 
mistake for the Covenant to assume 
that all states had an equal interest 
in the maintenance of international 
order. Some grading of States’ obliga- 
tions seems necessary: Smaller states 
have an essential role; every state 
can have the obligation not to assist 
a state which is found by an agreed 
procedure to be an aggressor. 

Throughout Brierly returns (0 
his emphasis on world organization 
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as “a prerequisite for the advance 
of international law,” and on the 
institutions which such organization 
implies. “Military power is not a 
constant, but a variable factor,” and 
“the problem of security is not one 
but many problems.” 


The author then turns to a dis- 
cussion of “law and welfare.” He 
finds that “the need for machinery 
such as the League provided is in- 
creasing.” The unanimity rule 
which has prevailed is “a serious 
handicap,” but not “a fatal one.” 
The mere introduction of a majority 
rule would not overcome all the ob- 
stacles.. The creation of an informed 
public opinion will be needed. And 
the possibility is envisaged that a 
state’s treatment of its own subjects 
may be brought within the reach of 
international law. Discussing an in- 
ternational bill of rights and the an- 
alogy to the American bill of rights, 
Brierly thinks that “like most anal- 
ogies between the American Union 
and the international society of states, 
this analogy is certainly misleading.” 
He doubts the “self-evident truths” 
of our Declaration of Independence, 
and questions whether they are “even 
He sees no prac- 
ticable way of enforcing an interna- 
tional bill of rights. 


universal ideals.” 


On the subject of international 
disputes, Brierly has written most 
helpfully in the past. Here the treat- 
ment is abbreviated. He finds the 
existing machinery of international 
judicature “far ahead of internation- 
al organization on any other side,” 
and in need of no major amendment. 
Though he cannot defend “the pres- 
ent freedom which states retain to 
submit or not submit their disputes 
to be decided on the basis of law,” 
he is hesitant with reference to com- 
pulsory jurisdiction. “The distinc- 
tion between justiciable and non- 
justiciable disputes does not help”; 
yet some distinction has to be drawn 
between those disputes which states 
may be willing to have decided by a 
fourt and the more important dis- 
putes which must be handled other- 
wise. This leads into a discussion 
of “peaceful change,” and it is con- 
cluded that third states may influ- 


ence but should not attempt to de- 
cide upon demands for a change in 
legal rights. ‘States should have an 
obligation to submit certain disputes 
to an international standing confer- 
ence for consideration, but not for 
decision. This would offer no abso- 
lute assurance that all disputes would 
be settled somehow, yet Brierly can- 
not find such assurance even in na- 
tional institutions. 

Upon a few of these points the 
reviewer might wish to shift the em- 
phasis slightly, but the shift would 
probably add nothing to the cog- 
ency and clarity of Brierly’s state- 
ment. Here is the most useful dis- 
cussion of the current problems of 
international law which has come to 
the reviewer's attention, and a per- 
son who would now lead the public 
consideration of these problems will 
neglect it only at a risk of intellectual 


peril. 


Cambridge, Mass. MANLEY O. HUDSON 


Encusx COURTS OF LAW. 
By H. G. Hanbury, D. C. L. Decem- 
ber, 1944. New York: Oxford Uni- 
versity Press, Pages 192 ($1.25). This 
title evokes nostalgic memories of 
distant days. Sir Henry Fielding 
Dickens (that son of Charles Dickens 
who later wrote his delightful Recol- 
lections) is Recorder of London and 
sitting at the Old Bailey (Central 
Criminal Court) . 

In the Royaf ‘Court# of Justice 
on the Strand, barristers in faded 
wigs are constantly tugging at gowns 
that are forever slipping from their 
shoulders. Lord Darling has come 
down from the House of Lords to 
help clean up the docket. A running- 
down case affords the opportunity 
for the display of his mordant wit. 
A barrister representing a plaintiff, 
arguing against a motion for a 
directed verdict, invokes the “last 
clear chance” doctrine and cites 
Davies v. Mann. “Ah,” replies Darl- 
ing, “That case has no application. 
The plaintiff is at least presumed 
not to have been an ass.” 

Lord Chief Justice Hewart, when 
a case involving only one motor car 
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is stated, blandly remarks, “Then. this, , 
is not the ordinary case of a collision 
between two stationary vehicles.” 


Serjeant Sullivan, one of the last 
of the serjeants, who defended Sir 
Roger Casement, cross-examines a 
plaintiff who claims to have been 
defrauded and who describes himself 
as simple minded. “And what might 
be your simple minded business?” 
mildly inquires the serjeant. “I'm 
a race-track book maker,” is the un- 
expected reply. 

The Court of Criminal Appeals 
holds a special session in August to 
hear a murder case. After counsel for 
the prisoner has finished his extended 
submission, the death sentence is 
affirmed from the bench, without 
any argument on behalf of the 
Crown. The crime-was committed 
after one landed in June and the ex- 
ecution takes place before one sails 
in September. 


Sir Douglas Hogg appears before 
the Privy Council and Sir Edward 
Carson before the House of Lords. 
The simplicity and informality of 
these courts is in marked contrast 
with the stateliness of the King’s 
Bench Division. “There are no liti- 
gants or witnesses to be impressed,” 
explains a barrister friend. , 


For an American lawyer wonder- 
ful entertainment this—better than 
any theatre in London can provide 
—sufficiently familiar to be under- 
standable, different enough to be 
fascinating. 

One leaves with the determina- 
tion to explore the background, and 
spends weeks digging out the story. 
But here at last it all is in a single 
slender volume of luminous prose of 
rare literary distinction. Described 
are the origin, growth, jurisdiction, 
practice and»procedure of the Eng- 
lish courts, not only those that re- 
main but those that have vanished: 
the Exchequer and the "Exchequer 
Chamber whase judges were Barons 
though not of the peerage; the Com- 
mon Pleas; the Star Chamber; and 
all the others. 

Many of these courts and much 
of their procedure had disappeared 
before the Judicature Act of 1873; 
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that far reaching statute swept away 
much more. But there are many 
vestigial survivals. 

Whether you are at the Old Bailey 
or in the King’s Bench or listening to 
the Lord Chancellor try an equity 
cause or go to the court of “wives, 
wills and wrecks” (the Probate, 
Divorce and Admiralty Division) , 
where the judge has as his aid on 
matters of navigation one of the 
Trinity Brethren, you cannot fully 
grasp it all unless you know how it 
came about. Those of us who in by- 
gone summers were now and then 
lucky enough, on our transatlantic 
trips, to get to England before the 
courts rose for the long vacation are 
indebted to Professor Hanbury for 
giving memorable coherence to the 
many unforgettable things we saw 
and heard. 

WALTER P. ARMSTRONG 
Memphis, Tenn. 


Lecat EFFECTS OF WAR. By 
Sir Arnold Duncan McNair. (1944) 
(Second Edition). Cambridge, Eng- 
land: University Press. New York: 
The Macmillan Company. Pages xx, 
416. $6.00. 

WAR AND THE LAW. Edited 
by Ernest W. Puttkammer. (1944) 
Chicago: University of Chicago Press. 
Pages vii, 205. $2.00. 


MILITARY OCCUPATION 
AND THE RULE OF LAW: OC- 
CUPATION GOVERNMENT IN 
THE RHINELAND, 1918-23. By 
Ernst Fraenkel. (1944) New York: 
Oxford University Press. Pages xt, 
267. $3.50. 


The most useful working book 
we so far have, for the assistance of 
lawyers and courts, as to the legal 
effects of the war upon the rights of 
property and persons, is that of Sir 
Arnold McNair. Practically a new 
work from its first edition in 1920, 
it encompasses. the questions with 
which most or many practising law- 
yers are or will be struggling. It has 
the practical qualities which are 
likely to keep it on your desk rather 
than relegating it to your shelves. 
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The fact that its citations and ap- 
proach are necessarily from English 
and Continental sources (although 
a few American decisions are cited) 
may be regarded as increasing its use- 
fulness, as to the many facets of the 
legal problems which confront the 
profession in America and will test 
the flexibility and readiness of its 
members. 


“Books for Lawyers” tries to 
denote its differentiation between 
books which lawyers might be in- 
terested in reading, those which they 
ought to read, and those which they 
ought to have within arm’s reach and 
in their brief-cases when the subject- 
matter is pertinent. Such an apprais- 
al is difficult, perhaps precarious; 
every lawyer should make his own. 
But “Legal Effects of War” seems to 
be a book for the bag. It does not 
profess to be “a vade mecum through 
the tangled undergrowth of wartime 
legislation.” It does give, in a form 
which a practising lawyer values, the 
grist of material he will do well to 
mull through, before going to court 
or “sitting in” on a conference, as 
to any of the legal effects of the war, 
including enemy occupation of vari- 
ous countries. Its discussion of the 
effects of the decrees and acts of 
“exiled” governments is particularly 
pragmatic, and some American de- 
cisions are cited (e.g., 289 N.Y. 9). 
Coritracts, negotiable instruments, 
insurance, and their frustration by 
war, are particularly well treated. 
Chapter 16, as to the effects of war 
on a lawyer’s retainer, is not paral- 
leled in anything written in America. 


“War and The Law” is a brochure 
by eight professors of law—Dean 
Wilber G. Katz, Kenneth C. Sears, 
Ernst W. Puttkammer (Editor), Max 
Rheinstein, Charles O. Gregory, Ed- 
ward J. Levi, George F. James, and 
Mortimer J. Adler—all of the Uni- 
versity of Chicago Law School. This 
constitutes the eleventh of the 
Charles R. Walgreen Foundation 
Studies of American Institutions. 
Each professor contributed an article, 
prepared as a lecture, on the impact 
of the war on different aspects of 
what he sees as the law; e.g., civil lib- 





erties, alien enemies, civilian popula. 
tions in relation to the Armed Forces, 
labor relations, international cartels, 
price control, military justice, and 
over-all legal trends and the extent 
to which war silences rules of law, 
along with the possibility that the 
re-establishment of law may curb 
wars or remove their provocations, 
The authors present an informed an- 
alysis of trends, but leave hardly an 
encouraging picture as to what the 
war is doing to law or as to what 
will be left that can be regarded as 
law after the war ends. 

The prolific Ernst Fraenkel is the 
author of the timely study of mili- 
tary occupational government and 
the relation of law to it, as exempli- 
fied in, and projected from, the 
Rhineland Occupation during 1918- 
23. Although most of the material 
had been submitted, as a preliminary 
confidential draft at the end of 1948, 
to the governmental agencies con- 
cerned, the present publication in 
final form is a project of the Insti- 
tute of World Affairs, jointly with 
the Carnegie Endowment for Inter- 
national Peace. Neither of those 
highly useful institutions identifies 
itself with the views expressed in 
the book, but the competence and de. 
pendability of the research, at a time 
when facts and the voice of experi- 
ence are so lightly heeded, qualify 
the volume as a worthy and “serious 
attempt to demonstrate in a scientific 
manner the many ramifications of a 
problem that is as complex as it is 
topical.” 

All in all, here is probably the 
best hand-book which is as yet gen 
erally available, as to the legal prob 
lems inherent in restoring, by p® 
tience and common sense, the rule of 
law in areas occupied by military 
forces of America or England. Yet 
through no fault of the learned al 
thor, the study does not cope with the 
most poignant of present problems- 
the fact that through systematized 
starvation, mass-murder, ravishment 
and greed, as well as the suppression 
of all communal virility and habits 
of independent thought even in theit 
own lands, amounting to the virtual 
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extinction of the human soul, the 
Nazis have extirpated even the roots 
and seeds of the restoration of habits 
of self-government according to law. 
The tragedy of the British experience 
in Greece and the futility of the Al- 
lied experience in Italy and Belgium 
reveal the inappropriateness of anal- 
ogies to the status in the Rhine- 
land at the end of World War I, 
where the population was sullen, 
often hostile, yet retained self-respect 
and was hardly sorry to be rid of the 
Kaiser and all his works. In areas 
in which the fleeing SS. have left be- 
hind roving mobs of angry, hungry, 
debased beings which once were hu- 
man, new problems arise, for which 
the Rhineland experience offers little 
or no guide, because the capacity 
and the will to make or accept even 
the beginnings of a restoration of 
orderly government have in this in- 
stance been destroyed by the depart- 
ed conquerors. Of what avail is it to 
talk of the right of peoples freely to 
choose their own form of govern- 
ment, when they use “lend-lease” 
weapons on each other, to prevent 
any stability enabling a free and 
ordered choice? 

Nevertheless, Dr. Fraenkel’s study, 
its bibliography, and its cases illus- 
trating the slow struggle to restore 
an ascendancy of rules of law in 
the Rhineland, are among the best 
tools-in-hand we have, for this trying 
period in which Anglo-Saxon pre- 
conceptions that liberation should 
mean stability are sacrificed, for con- 
siderations which we cannot as yet 
appraise. 


cee iCacs FAR-EASTERN 
POLICY. By T. A. Bisson. January 
30, 1945. New York: Institute of 
Pacific Relations (Distributed by The 
Macmi!lan Company). Pages xiti, 235. 
($3.00). In this succinct study, one 
of our foremost authorities on inter- 
National relations in Asia and the 
Pacific gives a vivid but objective 


s account of the events and policies 


which, starting in the last century, 
led to Pearl Harbor. 

Mr. Bisson has not written his 
°pinions or his appraisal of Ameri- 





can policy in the Far East. Within 
the compass of 165 pages of text and 
65 pages of well-selected documenta- 
tion, he has given facts rather than 


interpretations, but the implications 


in many instances are crystal clear. 
His exposition has been attested the 
best which has thus far been written 
in the particular field. 


Published under the auspices of 


the International Secretariat of the 
Institute of Pacific Relations, this 
volume is the first in a series which 
will be indispensable to those who 
wish to have the background for an 
informed judgment on the many new 
problems which will press for solu- 
tion when Japan is defeated. 


A sraHaM LINCOLN: A Por- 
trait by Norman Rockwell: A Litany 
by Carl Sandburg. Philadelphia: 
Saturday Evening Post (Curtis Pub- 
lishing Company). Vol. 217—No. 33; 
page 108. February 10, 1945. (10 
cents). 





The reviewer writes that 
“this is the craziest review 
you will ever receive.” Prob- 
ably we should agree with 
him—the reasons are obvi- 
ous. But the review points a 
stirring. message for these 
times. 











It has never been done before. 
So it is unprecedented, unorthodox, 
and probably heretical. For a profes- 
sional journal to review a popular 
weekly. 

By way of a cautious introduc- 
tory statement, I say: “May it please 
the Court”. We review Tutt in book 
form; yet equally good Tutt stories 
appeared in a weekly magazine. 
Dean Wigmore said that courts 
once would cite only volumes bound 
in calfskin, while the world of the law 
reviews went by. Today even federal 
administrative tribunals tremble be- 
fore a perfectly annotated article in 
a legal periodical. It is told by a 
usually reliable source that a note 
written by a law school student and 
published after briefs had been 
printed and submitted, proved to 
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be the best thing on the exact point 
in an important case before. the 
Supreme Court of the United States. 







Earnestly I submit that when any 
vehicle of information reaches mil- 
lions of families in a democracy, it 
merits serious consideration. 

There are great artists, poets, and 
writers who wish to reach those mil- 
lions and rejoice that now they can 
do so. 

What am I reviewing? A picture 
by Norman Rockwell. A litany by 
Carl Sandburg. The hope of the re- 
viewer always is that he may bring 
to your attention, and induce you to 
read and study, the originals them- 
selves. 

I rest my case on a simple fact: 

Artist and poet were both in- 
spired by these words: 

“WE Can Succeep ONLY By Con- 
CERT. THE DOGMAS OF THE QUIET 
PAST ARE INADEQUATE TO THE STORMY 
PRESENT. THE OCCASION IS PILED 
HIGH WITH DIFFICULTY, AND WE 
Must RIsE WITH THE Occasion. As 
our Case 1s NEw, so WE Must THINK 
ANEW AND Act ANEW. WE Must 
DISENTHRALL OURSELVES.” 

These words were not written 
this week. They possess the sublime 
dignity and the awful force of true 
prophecy. 

You will find them in the Goy- 
ernment’s archives: In the Message 
to Congress on the State of the 
Union dated December 1, 1862. 
Then, as now, a great war was rag- 
ing. As President of the United 
States, Abraham Lincoln wrote the 
words which are quoted above. 


REGINALD HEBER SMITH 


Boston, Mass. 
February 12, 1945 


Cases AND MATERIALS ON 
LABOR LAW. By Milton Handler. 
(1944). St. Paul, Minn.; West Pub- 
lishing Company. Pages xxii, 786. 
With index and table of cases. ($6.) 
In the American Casebook Series, ° 
Professor Milton Handler, of the 
Columbia University School of Law, 
has put together a useful assembly 
of the decisions and related ma- 
terials in this fast-developing field of 
- March, 1945 « Vol. 31 
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\. Schlesinger. 


law. 
Stanley 
would oO! 


commen 


Such a compendium 


dinarily receive a critical 


tary in this department beyond this 


attestation of the competence of 
Professor Handler’s work in this and 
other fields of scholarship Under 
the conditions as to space, howeve1 


we are sorry to have to stop with th 
foregoing, which will acquaint law 


yers with the availability and th 


worth of this compilation 


Inyury AND DEATH UNDER 
WORKMEN’S COMPENSATION 
LAWS. By Samuel B. Horovit 
Boston: Wright and Potter Print 


Company. Pages xxxti, 486, with in 
dices. ($6.00). 
lo label this as just another book 


on workmen’s compensation is 
referring to Napol on as just anothe 
s yidier I 
“bible” 
ject vitally affecting 2,000,000 work 


whom di 


call it a compensation 
a book dealing with a sub 
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more than 
life, and the rest recover after var 
ing periods of disabilitv—a _ terrib 
industrial great 
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About $200.000.000 


reaches the hands of workers, thei 


ness 


dependents and those furnishi: 
medical and hospital care 
Workmen’s compensation § laws 
had their inception in Germany 
1884 under Bismarck. Thirteen years 
the idea had reached 


1902 had cross 


later, in 1897, 


England, and by 


the Atlantic. Legislators here bega 
working on this sensible theor yf 
the responsibility of industry for 
human wreckage, by the abolition 
of the old common law rules of ' 
tributory negligence, fellow-servat 
and assumption of risk. The macl 
worker in a busy factory or the truck 
driver in city trafic could not con 


ceivably depend on archaic rules 
law formulated in the days of 1 


The indust 


rules of law for 


and agricultural life 


needed new 


age 


dustrial injuries, and workn 


compensation Acts were the answer 


They operate towards a more e 
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table, economic distribution of hu 


man losses, and place the burden 
where it be'ongs—in the lap of in 


dustry. 


Workmen's compensation, being 


the first as well as the foremost of 


modern social security legislation 


iffecting such a great number of 


people and resulting in an expendi 


ture of such a tremendous amount 


of money, would seem to be a subjec { 
concerning which there should be a 


wealth of literature. But such, sur 


prisingly, is not the case. Some law 


yers, very few, have attempted a 


] 


discussion of workmen’s compensa 


tion; but these works have run into 


thousands of pages, and usually a1 


very expensive and technically writ 


ten, making them meaningless to 


laymen interested in the subject and 


giving the average lawyer an impres 


sion that it is hardly worthwhile to 
tackle so highly technical a statute 
for the very meager fees involved 
Attorneys’ fees have intentionally 


been placed under the 


supervision 
administrators, SO 


who, in thi 


or compensation 
hat injured workers, 
main, depend on their weekly wage 
have to 


pay fees analagous to those charged 


for subsistence, would not 


in ordinary tort cases 


Chis 


lawvers 


situation has discouraged 


handling work 


Reginald 


nost from 


en's compensation Cases. 


Heber Smith of Boston early realized 


that the Legal Aid Societies would 
»f necessity be forced to supply th 
! roy ‘ law ” hi . 

oor mans iawyel in this type ol 


work, and would requir¢ the creation 
~~ workmen’s compensation special 


that, as he has stated 


sts, so 
poorest and humblest injured worke1 
is represented by the ablest lawyer”, 


it field. Under the exe 


supervision of Raynor M. Gardiner 
Ir} Boston Legal Aid Society has 
yntinued to provide the indig 


nyure 1 worke1 with such spec i 
i 
icgal taient During the last { 
irs as compensation attorney tor 





hor 


and 


author of this new 


The 
book 


tensive 


baptism 

workm«s 
mpensatl 
Legal A 


from ¢ 


received his 
ex pe rience 
compensation law as ¢ 


The 


words stem 


attorney for Boston 
His 
perience. He 
(Insurance I 


1944, 


well remember when, as a Legal A 


Society 
~ writes 
tower” 
cember, page 724 He 
lawyer, he was called upon to go 
Washington to represent a po 
from Utah who could affo 
1©O counsel (Bounttft | B ? f cy 
Giles, 276 1 S. 154; 7 


Digest, November 1949 


W idow 


pany \V 
Reader's 
page 87 


/) 
The book is d to f 
parts covering the historical bach 
ground of compensation law and 
Federal problems involved, the 
plication of its basic theories wi 
cases in point compet lv d vest 
the employer-emplo rel ynst 
which is the foundatio ~ comp 
sation as compared wit! yur | 

conception of a contract of hit 
a review of impo [ VISI 
common to all coi sation lay 


He has taken the whole system apart 


divided it into its elementary part 
and put it together again like a j 
saw puzzle indicat ho ear 
piece fits into the « r to make 


complete pic ture 


Mr. Horovitz 
pieces do not seem to fit quit pro 
erly; a little cutting off of so edo 
here and ther a fe rregulariti 
smoothed out would s m to him to 
nake for a better fi d prod 
He feels that while a nority of tl 
courts have been too narrow in son 
instances, the maj leserve con 

endation 

When one ref ha ( 
forty-eight stat we | forty 
seven compensa mm i vs rie mae 
nitude of the task in l in setting 
su if} { JUT i ves i ical 
oncise and read i ul 
text becomes i 
When, in addition k : 

bibliograp! rhty-six 

( 





oul 


ot 









the corridors and open spaces 

I the vast institution known as the 
alter Reed Hospital in Washing 

il A n, young men who have been 
70 yught back from battles abroad 
D ve seen at times the soldierly and 
iffo stinguished figure of General John 
( Pershing, who led first Ameri 
] n Expeditionary Force to France 
19 1 1917 and became iter the Gen 
il of the Armies of the United 

ites. In his eighty-fifth year this 

it military chieftain has lately 
ba ide this hospital his home, in the 
idst of men who have seen action 


1 World War II 


The career and 


inent serv 


es of this gallant soldier have been 


nsl umiliar to the American people for 
arly half a century. Not as well 

nown is the fact that he studied 

becam«¢ i membD — the Bar, 

as admitted to practice in the Su 

la reme Court of the United States 
11 is a member of tl \merican Bar 
ssociation for eleven years, and 


herished during a 


a purpose some day to engage 

r the active practice of law. Ap 
ropriately, this sketch in conne¢ 

yn with our cove trait for this 

ssue will deal mai with those 

icts, rather than 1 letails of his 


ilitary service 


Pershing was b I ol neal 
m t iClede, in Linn ( Missouri 
n or about sept I 1860 
ul His parents were ged stock 
SOI nd rose to hich est imong their 
eighbors. His fat! John F. Per 
hing, came to Lat le from West 
oreland Count P svylvania 
- ork as foreman on t i yaad. Hi 
yon became a storekeeper, the post 
, | 
aster, and a valued citizen. Per 
si hing’s mother \ Elizabet! 
hompson had rm near 


Nashville, Tenness 


While a youtl xh school 

yung Pershing fo lea tl 

, wanted to i His fatl 
other, and sis supported 











signing from the 


this ambition. 
Family circumstances led to a 


different course, although the idea 
was not abandoned. In 1882 the 
young man went off to the United 
States Military Academy at West 
Point, from which he was graduated 
with honors in 1886. He first saw 
fighting in the campaigns against 
the Apache Indians, in Arizona and 
New Mexico, in 1886, and in the wars 
with the Sioux, in the Dakotas, in 
1890-9], 

In 1891 the young officer was sent 
to the University of Nebraska as 
Professor of Military Science and 
Pactics. While serving in that capac- 
ity he studied law in the University, 
received the degree of Bachelor of 
Laws in 1893, and was admitted to 

Nebraska Bar on June 29, 1893. 


Ihe fates again intervened, and 
Lieutenant Pershing was again sent 
to active duty, in the course of which 
he served with the 10th United States 
Cavalry in the Santiago campaign, 
in the Spanish-American War, and 
later made a brilliant record for 

idership in the military operations 
igainst the Moros in the Philippines, 
where he also organized the Bureau 


of Insular Affairs and was its chief. 


Meanwhile, his ambition to be 
come an active practitioner of the 
law persisted. Before his service in 
Cuba, he at one time asked for trans 
er to a staff position in the War 
Department in Washington, from 

} 


hich he thought he could bette 


irrange to make a start in practice 
His classmate at West Point and 
lose friend, Colonel Avery DeLano 
Andrews, says that Pershing at one 
Lime very seriously considered r¢ 


Army, in order to 


. } 
practice iaw. 


United States, on the 
United 


In 1896, he was admitted to the 
Bar of the Supreme Court of the 
motion of 
Senator John M. 


Nebraska. 


States 


Thurston, of General 


General Jobn J. Pershing—Lawyer 


Pershing’s certificate to the Supreme 
Court of the United States, dated 
December 11, 1896, was signed by 
James H. McKenney, who was then 
the Clerk of the Supreme Court. 
After General Pershing’s distin 
guished leadership in World War I, 
he retired from active duty in the 
Army as of September 13, 1924. As 
though in anticipation of that event, 
he was proposed for membership in 
the American Bar Association in 
June or early July of 1924. His ap 
plication was obtained by R. E. L 
Saner, of Texas, then President of 
On July 7, 1924, 
Wadhams, ‘Treasurer and 


the Association. 
Fred E. 
Chairman of the Membership Com- 
mittee, wrote to General Pershing 
saying: “It is a great pleasure to me 
to acknowledge the receipt of your 
application for membership in the 
American Bar Association which I 
have received from my friend, Presi 
dent Saner .. . . I hope it will be pos 
sible for you to be with us at at least 
some of our annual gatherings. You 
will greatly enjoy the proceedings, as 
well as the good fellowship which is 
always a distinguished feature of our 
meetings.” 

General Pershing was immediate 
ly elected and notified. He remained 
a member of the Association until 
1935, when his resignation was a¢ 
cepted by the then Executive Com 
mittee as of June 30, 1935. Advancing 
years and his state of health advised 
his withdrawal from many interests 
and led to his residence in Tucson, 
Arizona. He was made a life mem 
ber of the Nebraska State Bar in 
1937. 

It is thus an interesting chronicle 
that America’s foremost military 
chieftain of World War I was a 
lawyer, was eager to practice law 
and retained an active interest in 
the profession and in the American 
tar Association until he was in his 


seventy-fifth year. 
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A pministRATIV! LAW-—Uni1 


form Procedure for State 
“The Wisconsin 
Procedure Act’: For 


following current trends 


{dministrative 


1 1 


lawvers who al 


tol 


ity in procedure before administra 
tive tribunals, both federal and 
state, the article in the July issue of 
the Wisconsin Law Revieu Vol 
1944 No. 4; pages 214-239), by 


Ralph M. Hoyt, of the Milwaukee 


Bar, will be especially interesting. It 


presents an analysis of the Wisconsin 
Administrative Procedure Act en 
acted in 1943. Mr. Hoyt writes witl 
considerable knowledge and experi 
ence of the subject matter, since he 


has been Chairman of the Committee 
Administrative Avencies 


lribunals, in the Section of Judicia 


on ind 
Administration of the American Bai 
Chairman of 


\dministratis 


Association, and also 


the Committee on 

Tribunals in the State Bar Associa 
tion of Wisconsin, as well as a me 
ber of the Special Committee on Ad 
ministrative Law of the American 
Bar Association. Mr. Hoyt’s expos 
ition is illuminating, not only be 


cause of its detailed analysis of 


provisions of the Wisconsin stat 


Tribunals 


but also because it relates th scop 
and purpose of that state statute to 
the proposals for a federal statu 
which have been sponsored by 
American Bar Association. Thi 
ticle is more than a dry enumeratio 
of statutory provisions It expresses 


the informed judgment of the aut] 


torm 


on the salient problems of 1 


administrative law. For instance: Re 


ferring to the provisions of t Wis 
consin statute concerning rules 

evidence to be observed by admiu 
istrative tribunals, Mr. Hoyt says 
“The new Wisconsin statute at st 


makes an 


{merican Bar Association ] 


132 


intelligent ittempt to 


between tl 


steer a rational course ( 


chaos that would result from a com 


plete lack of restraint, and the strait 


jacket in which the agencies would 


placed by applying those exclu- 


sionary rules which were originally 


} 


idopted to keep the the lay 


[his dis 


mind of 


juror trom going astray 
cussion is recommended as one ol the 
best and most concise statements on 


hese important questions which have 


recently appeared in print. (Ad 
dress: Wisconsin Law Review, Madi 
son, Wis price tor a single copy: 


75 cents). 


A DMINISTRATIVE LAW—“Ju 
dicial Review of Benefactory Action”: 
Che various types of federal activity 
of a benefactory nature which affect 
individuals, and the availability and 
scope of judicial review of de termina- 
tions by Federal agencies in this field, 
discussed in an 


ire outlined and 


article in the November issue of The 
Georgetown Law Journal (Vol. 33 

No. I; pages 1-32) , lately received, by 
F. F. Blachly, member of the Staff of 
the Brookings Institution, and M. E. 
Staff of the 


Oatman, member of the 


Foreign Economic Administration. 


Th 
l¢ 


VTess ind the courts have adopted a 


authors point out that the Con 


variety of solutions in dealing with 


the problem ol judicial review, d 


pending largely upon the form of 


benefit granted. Judicial review is 


prohibited in the case of pensions 


_ . > T 
Editors Note: 
Members of the 
should make 
price stated 
endeavor to supply, at a price 


graph Oo) 


A } ie) 
the 


{sso tation 


1 prompt Yé quest to 


other copy 


: ; 
fi copies are unovbtaina 


and benefits to veterans and their 


dependents, but is expressly provided 
in the case of railway unemployme 
and survi¥ors 


insurance, old ag 


insurance, bank deficit insurance and 
patents, where the benefit has a c 
iuthors State 


The 
their opinion to be that t 


tractual aspec & 


1e Congress 


has in each instance based its det 


minations as to the form of benefit 


upon considerations of constitution- 


ality, policy, and expediency, and 


that it would be a mistake to extend 


judicial review to all benefactory 


administrative action, as is conte 
plated by several bills now befor 
the Congress, which provide for ju 


dicial scrutiny over many tvpes ol 
quasi-judicial determinations by ad 
ministrative agencies. (Address: The 
Journ il, Washing 


for a single 


Georgetown Law 
tom, EP. G23 
$1.00). 


price 


A pMInNISTRATIVI LAW 


Lack of Mandato? Sf ds of Fa 
{dministrative Procedure Rest 
tions on Judicial Revi 1 Thre 
to Constitutional Governme? Phe 
leading article in the December issut 


of the Virginia Law Review (Vol. 31 
No. 1; pages 1-8) is most earnest! 
written by Judge 
W. Smith, of Virginia 
Chairman of the Select Committee ol 


Forme! Howard 


militant 


the House olf Repres ntatives to li 


vestigate Executive Agencies. Judgs 


Smith reports his finding that the so 
called ‘administrative law’ has be 
come “the instrumentality by whicl 
far-reaching changes in our way ol 
life are being accomplished.” H¢ 


traces in detail the ways in which this 


is brought about. He ighs against 


the grounds on which idicial review 
of quasi-judicial determinations by 
the agencies has larg: been taket 
away, in most instane by the courts 
but in some instances by the Con 
wish to obtain any ticle referred te 
address given with 1 ttance of the 
ble from the publis} JOURNAI 
to cover the cost pb har lling and 
of a current articl 
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ss, and points out that this adds to 


necessity that the agencies be 


»t within their constitutional and 


itutory bounds, be compelled to 


I 


nform to fair standards of adminis 


LIVE procedure as yposed by 


American Bar Association’s bill 


} 


the purpose , and b equired to 


ve and maintain an 


mpartiality, 
lependence and competence which 
traditional for those exercising 
dicial or quasi-judicial functions. 


! 


it could be widely by think- 
ig people, the clarion call of this 
ticle would be Jefferson's 
rase, “like a firebell in the night.” 

circulation would be a_ public 
rvice. (Address: The Virginia Law 


eview, Charlottesvil Va price 


ANTLTRUSI AC] 


a single copy S|] 


Rest mint 
Trade by Combi ) f Unions 
d Employers” Th legal spects 
the controversial subject above 
juoted are brilliantly and usefully 
nalyzed by Profess E. Merrick 
Dodd, of the Harvard Law School, 
1 the December issu the Harvard 
w Review (Vol. LVIII—No. 2; 
wes 272-279 The varied judicial 
eclarations, from Brims case 
2972 U.S. 549). tot lpex Hosie 
iSé 10 I S. 469 nd the Hut 
heson case (312 I S LY are dis 
cted. The discussion of the Alle 
Bradley Company cas 145 Fed. 
2nd) 215), invol\ ng ectrical con 
ract work by the far 1 Local No 
of the IBEW in N York City, 
s particularly illumi ng. Certio 
iri to the Supreme Court in that 
ise was granted on Ja y 2, 1945 
Address: The Hat Law Re 
iew, Gannett House, Cambridge 58 
\lass.; price for ; gy ( copy 75 
ents). 
~ 
(CConTRACTS I nce i 
Parol Evidence Ru An excellent 
ymmentary on tl irol evidence 
ule, by Professor Arthur L. Corbin 
f the Yale Law Scl is in the 
September issue of 7 Yale I 
Journal (Vol. 53-No i pages 60U3 
163). After declaring that the rul 
loes not deserve to be called in any 





respect a rule of evidence, and that 
the concept is as applicable to writ- 
ten evidence as to parol evidence 
Professor Corbin asserts that the use 
of the term “parol evidence rule” has 
had unfortunate consequences, prin 
cipally by distracting attention from 
the following issues: (1) “Have the 
(2) “Is 


that contract void or voidable be 


parties made a contract?”; 


cause of illegality, fraud, mistake, or 
any other reason?”’; (3) “Did the 
parties assent to a particular writing 
as the complete and accurate inte- 
gration of that contract?’” He pro 
ceeds then, by detailed discussion 
and analysis of a wide variety of legal 
situations, to show that the rule does 
not and should not operate to ex 
clude revelant evidence, whether in 
the nature of parol evidence or othe 
wise, bearing on the determination 
of the foregoing issues. It is not too 
much to say that this article should 
be “required reading” for all prac 
tising attorneys. (Address: The Yale 
Law Journal, New Haven, Conn.; 


price for a sing | copy: $1.25). 


‘ 
Con [TRACTS—"The Problem of 
Government Liability to Subcontrac- 
tors under Terminated CPFF Prime 
Contracts—The Third Party Bene 
ficiary Theory”: This article by Erwin 
Esser Nemmers, of the Wisconsin 
Bar, in the December issue of the V1 
vinta Law Review (Vol. 31—No. 1, 
pages 161-184), together with four 
others by the same author (“Termi 
nation of War Contracts’, in the 
November-December issue of the 
Columbia Law Review; “Compara 
tive Study of Termination Articles in 
Government War Contracts”, in the 
January issue of the Wisconsin Law 
Review; “Principles of War. Contract 
lermination”, in the January issu 
of the Journal of Business of the Uni- 
versity of Chicago; and “Economic 
\spects of War Contract Termina 
tion”, to appear in the May issue ol 
the Quarterly Journal of Economics) 
brings an integration to the 100-bil 
lion-dollar problems which will be a 
key to the economy of post-war Amer- 
ica. While in military service, the 


iuthor has had a year and a half ex- 


Law Magazines 


perience with termination of con- 
tracts at Headquarters of the Air 
Technical Service Command, Wright 
Field, Dayton, Ohio, and served on 
the staff of the Readjustment Train 
ing Course of the AAF. 

The Virginia study analyzes the 
bearing of (1) The Government con 
tract administrative practice; (2) the 
scant direct case authority; (3) the 
position of the Restatement of Con 
tracts; and (4) the general theories 
of contract law in their application 
to the unique contractual relation 
established by the agreement of the 
Government “to assume and become 
liable for” the obligations of cost 
plus-fixed fee prime contractors to 
subcontractors when the Govern 
ment terminates the prime contract 
for its own convenience. The author 
contends that the Government is 
directly liable, on the third-party 
beneficiary theory, to all subcontrac 
tors under a CPFF prime contract 
(regardless of how remote they are) , 
and that the Government cannot rid 
itself of this liability (once assumed) 
by any subsequent agreement with 
the CPFF prime contractor. He traces 
the rather accidental carry-over of 
the CPFF clause from World War I 
Contracts and the recent effort of 
the Government to eliminate by a 
new clause the liability which it 
undertook to subcontractors, rather 
unwittingly, he suggested. Mr. Nem 
mers brings out clearly by illustra- 
tions the need that members of the 
Bar who expect to handle termina 
tion litigation shall become thorough 
ly familiar with (1) the accidental 
facts of Government contract execu- 
tion and (2) the rights which were 
conferred by The Contract Settle 
ment Act of 1944 but are not always 
fully implemented by the Joint Ter 
mination Regulation of November, 
1944. He points out the dangers to 
the prime contractor (and to “uppel 
tier” subcontractors) who may, as 
by-standers, be squeezed by the wat 
between the Government and the 
“recalcitrant” subcontractors in lowe 
tiers. The “jockeying about” which 
may take place in termination settle 
ments is hinted at, for the “assump 


tion of liability” clause in Govern 
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ment war contracts may be a linch 
pin which could be pulled by un 
scrupulous contractors to rid them 
selves of Address 
Virginia Law Review, Charlottes 
ville, Va.; 
$1.25). 


Contr ACTS—“The Effect of 


War on Pre existing ( nt is In 
Nationals’: A 


compreh¢ nsive discussion and docu 


competitors. 


price for a single copy 


voluing Enemy 
mentation of the above-quoted sub 
ject is in the September issue of The 
Yale Law Journal (Vol. 53, No j 
pages 700-720), by Sidney A. Dia 
mond, who is a Special Assistant to 
the Attorney General of the United 


States but who states that the articl 


represents his own views and not 
those of the Depai.ment. Address 


The Yale Law Journal, 127 Wall 
Street, New Haven, Conn.; price tor 


a single copy: $1.00) 


Cot RTS—Jurisdiction Rece 


Supreme Court Limitations on Fe 

eral Jurisdiction”: More than a few 
lawyers are frequently 
determine, with reasonable certainty 
in their clients’ interests 
to which the Supreme 


lately diminished the jurisdiction of 


Federal Courts, without action by tl 
Congress. A critical and _ perhaps 
helpful analysis ol the recent dec 
sions on this subject is in a “not 
in the September issue of 7 } 
Law Journal (Vol. 53, No. 4; pages 


788-795). “It is difhcult to find a1 


logically consistent reconciliatior 
the results in the Burfor Mag? 

and Meredith case”, is the conclusi 
(Address The Yale Lav Journ 


127 Wall Street, New Haven, Cor 


CODY > 


price for a single 


Domest RELATIONS D 


vorce—Custody and M 

Children: The custody of child 
often is the most challenging pl! 
of a divorce proceeding Its probl 
call for careful and objective pi 
fessional attention by the lawyers 


hy 
2 co 


the case, as well as 


134 


[he editors of Law and Contem- 
porary Problems (School of Law, 
Duke University) have made a val- 
uable contribution to a better un 
derstanding of the questions by dé 
voting an issue to a symposium en 


titled “Children of Divorced Pai 


ents” (Vol. X—No. 5; pages 697-866) 


[he symposium contains a series of 
studies in which the points of view 
of the judge and the lawyer are set 
forth, along with those of the sociolo 
gist and psychiatrist. 

An article by Judge Carl A. Wei 
man of the Court of Common Pleas, 
Jefferson County, Ohio, under the 
title “The Trial Judge Awards Cus 

iy”, and one by Judge L. N. Tu 
entine of the California Superior 
Court (who is also a Judge of the 


Juvenile Court), on maintenance 


decrees, ar 


noteworthy. Appellat 
problems in cases involving custody 
ind maintenance are discussed in 
vo articles written, respectively, by 
John W 
ind Lee Whitmire, ]1 


yivania Bar Dhe 


Bronson of the Ohio Bar 

of the Penn 
application ol 
rules of conflict of laws to custody 


ind maintenanc 


issues 1S summa! 
ized in a well-annotated article by 
Dean Dale F. Stansbury of School of 
Law at Wake Forest College Phe 
cial problems concerning the care 
ind maintenance of divorced servi 

1en’s children in this time of war a 
xplained in an extended article by 
Major-General Jay | 


s President of the Wai Departm« nt’s 


Benedict, who 


Dependency Board 

Lawyers will be interested also in 
er articles of the symposiun 
) are written from the points 
ew ot social sciences Other than 
Observations Dy 
Friend of the Court’ by Edward 


Pokorny of the Michigan Bar, who 


is been “a friend of the Court” for 


Circuit Court of Wayne County 
Michigan, is directly related to the 


roblems as they confront the pro 


fession of law It reviews the au 
rs experience over a numbe!r 
irs in gathering data for the assist 


nce of the Court in considering an 
ddifving custody and maintenan 


) rs Address: Law and Cont 





porary Problems, Duke Station, Du 


ham, N. C.; price LO! 
$1.00). 


Evwwence The D rine of R 


[psa Loquitur in Avtation Lau 


The second and conclu 


a single COp 


ling instal 


ment of the above-entitled study 
Howard S. Goldin is in the Decemb« 
issue of the Southern California La 


Review (Vol. XVIII—No. 2 page 


124-153). The first installment wa 


in the September issu see 

\.B.A.J. 46). In the second insta 
ment, the author discusses the app! 
cation of the doctrine of res tps 


oquitur in cases involving injury 
persons and property on the groun 
and damage by aircral tO perso! 


and property transport 1. An extel! 


I 
sive review of the authorities is mad 
and it is concluded that ill the va 
garies and uncertainties which su 
round the application of the doctrin 


to land accidents” have been carrie 
over into the realm of 


Address: Southern California La 





Review, 3660 Universit Avenue 
Los Angeles 7, Cal.; pri lor a sing! 


copy: $1.00). 


Lawyers 1 B ping S 


jor a sm 
January issue of the Canadian B 
Review (Vol. XXIII—No. 1; pag 
15-42), E. B. Fairbanks of the Mon 


treal Bar writes a practical and v 

detailed article on t yject abov 
quoted The systen nea 18 e\ 
dently that used in | ithor’s own 
othice The set up in ides a systen 
LO! keeping persona yuNnts, Col 


mporaneously but 


yy tax and other pu s. The sys 
ih may We l] i CO 
suggested by Reginald H Smit 
of the Boston Bar, u vised edi 
tion of his “La Off Organiza 
tion”, advertised currentl ll tine 
JOURNAL. For anyone struggling 
in accounting system [tor a SMa 
fice, Mr. Fairbanks iC will b 
Ipful. Address ( idian Ba 
Review, Ottawa I Buildin 
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[ be Crimea Conference 


in the anniversary of birth of Abraham Lincoln, 
other step forward was taken toward organized co 
eration and a continuing accord by the Nations 
ww engaged in the struggle against the tyrannies im 
sed by the overlords of Germany and Japan. 

That such a Conference could have been convened 
the very crisis of the war, and could have been at 
nded by the heads of 1 three principal Nations op 
sing the Axis, reflected confidence in the progress 


vard victory. 


That the Confei as held on Russian soil in 
lat Was once a sun palace of the Czar, and that 
President of the United States and the Prime 
[inister of Great Brita yuuld meet with the Soviet 


der in such a setting and could encompass such large 


} 


is of agreement, sl} how distances have dwindled 


id unity of effort | n achieved 


High among results was the recogni 


yn by the heads of t three governments, that the 
ohts of self-covern t under orderly conditions 
yuld be restored to the people who have suffered so 
evously under Na 

It was agreed that n during the continuance of 
ir and subject to its ssities, the liberated peoples 
ight establish temp y governments, in which vari 
is classes should be roadly represented, and that at 
e earliest time wa 1 by the limitations of a state 
war or by the co tions which follow the ending 
f strife in particulai here should be free popular 
ections open to a I the choice of officers of then 


spective governing 
Chis Conferen lid not stop with abstract general 
itions; it Was ep b g in that representatives 


] 


the United States pa pated actively in finding fair 


ylutions for urgent | mx an problems which could not 
deferred for tl leration of post-war tribunals 
| 
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as to the details of what has thus far been agreed on in 
relation to Poland and other areas, including Germany. 
I'he whole picture and the final operation of the for- 
mulae may not at once fully appear. The important 
thing is that amicable procedures were arrived at in 
the light of reason and fair play, and that none of the 
chieftains present insisted on having everything his own 
way. 

For the accomplishment of those objectives and as 
indispensable prerequisites of freedom to all nations, 
large and small alike, plans for speeding the defeat of 
the aggressor nations were discussed and complete 
accord as to the prosecution of the war against Nazi 
Germany was definitely reached. 

Highly significant is the fact that in the City of 
the Golden Gate, looking out across the Pacific, there 
will be a meeting of the United Nations for the formula 
tion of an agreement by all the free peoples to forbid the 
resort to war for the settlement of disputes between 
Nations, and to provide for their settlement by a Perma 
nent Court of International Justice. 

Most encouraging is the fact that the substitution of 
agreements for treaties seems to be one part of the plan 
and we hear little about a super-government. The 
Charter of the United Nations contemplates treaties, 
which are to be approved according to the constitutions 
of the respective Nations. That may be one of the 
reasons that the leaders of both our political parties are 
in almost unanimous accord as to the hopeful portent 
for the future. 

Lawyers, from their study of the law of government, 
and from their constant participation in the solution 
of practical problems in that field, have a special com 
petence and a consequent responsibility for aiding in 
the important field which was preliminarily surveyed 
at Dumbarton Oaks, and which is to be re-examined and 
expanded next month at San Francisco. 

jut the responsibility is not solely that of bar as 
sociations, committees or civil groups. Public opinion 
must be informed, crystalized, mobilized and made 
vocal in every part of America, to the end that this 
great effort for peace and law shall not fail or fall short 

For all this the responsibility of each individual 
lawyer in his home community is immediate and very 
great. Probably as never before in American history this 
is a time when each lawyer and each citizen should, for 
himself, take the old “patriot’s oath,” which was put 


to paper by Edward Everett Hale: 


“I am only one, 

But I am one; 

I cannot do everything, 
But I can do something, 
And what I can do, 

That I ought to do; 
And what I ought to do, 
By the grace of God, 


I will do.” 
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There is, and there will be, a contrariety of views 


















































Editorials 


International Order and International Lan 
\ distinguished review of an important book is con- 
tributed to this issue by Judge Manley O. Hudson, of 
the Permanent Court of International Justice, who 
writes concerning Professor J. L. Brierly’s The Outlook 


for Inte rnational Law. 


Both the book and the review challenge the assump 
tions that acts of aggression and war can be prevented 


by international “police action” and that war can be 


forestalled merely or mostly by the functioning of in 


ternational law and tribunals. The restoration of law 


} 


among the nations “is no guarantee of peace alone,” 


although Professor Brierly assigns it a large influence in 
removing incipient causes of conflict 

Ihe author and the reviewer alike make the points 
that order and security are not created by law; that 
order must exist “before law can even begin to take root 
and grow”; that “security for all can only be collective 
and that it is ‘ 


col'ective security to have to improvise the system alter 


security” in expensive way of providing 


war has begun.” 

Professor Brierly maintains his theses that “more 
than half of the value of a security system lies in its 
having a deterrent effect,” and that adequate organiza 
tion of the Nations is ‘“‘a pre-requisite for the advance 
of international law.” His favorable view of the prog 


ress made in international judicial organization will 
be heartening to those who, in the United States and 
Canada, are striving to maintain and extend that 
progress Ihe lawyers of America are making clear 
their desire that existing international law shall be 
broadened, strengthened, and given an increasing au 
thority, and that the obligatory submission of disputes 
to the World Court shall also be broadened in scope. 

\ reading of Judge Hudson’s realistic review is 
likely to lead many lawvers to obtain and study also the 
book, which is the newest, and is acclaimed as one of 


the best, in its field 


The Rules of Criminal Procedun 
Ihe time has come to speak frankly but with due re 


gard for all reasonable differences in opinion, we think, 


as to what has recently taken place regarding the 
new Rules of Criminal Procedure fo District Courts 
of the United States These Rules ar i project to which 


the American Bar Association, through its House of 


Delegates, has been committed 


The action of the Supreme Court in prescribing 


Rules of Criminal Procedure for the District Courts is 
of course, a reason for deep gratification to the Associa 
1 } } 


tion and to all who have labored in that cause. For a 


great many years the Association led the long struggl 
to vest rule-making power in the courts, and particu 
larly in the Supreme Court, in respect of federal pro 
cedure \s long ago as 1913 the Association adopted a 
Resolution which advocated the enactment of legisla 
tion by the Congress to confirm or confer such authority 


in the Supreme Court, in respect of civil procedure 
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Successful culmination of this campaign was attain 
Procedu 


became effective. They revolutionized federal civ 


in 1958, when the Federal Rules of Civil 


practice, and introduced what constitutes 


simplest and least technical type of civil procedur 


devised in Anglo-American jurispruden This Asso 
ciation staunchly supported the enactment of a simila 
measure as to procedure in criminal cases. The resu 
was the Act of 1940, pursuant to which th Suprem 
Court has now prescribed the Rules of Criminal Pr 
cedure. 

Logically, the courts should be clothed with th 


power to regulate their own procedures 
perience has shown that judicial rule-making resu 
generally in a procedure which ‘is superior to that pro 
duced by legislative action 
spread of rule-making by the courts is one of th 


notable advances of our times, in the field of law ré 


form. The Supreme Court, in prescribing the autho 
ized Rules, has made noteworthy contributions, whi 
stand as examples to the states. 

Although differences ol opinion al t ) 
in any remedial undertaking, it is regrettable that Mi 
Justice Frankfurter, who has-favored many improv 
ments and reforms in the law and procedure, express 
himself in this instance as opposed to the views of 
majority of his colleagues, and indicated a belief that 
the Supreme Court is not an appropriate agency for 
formulating Rules of Criminal Precedure for the Dis 
trict Courts. 

With all deference, the suggestion may be ventured 
that such an objection is not timely In 40 the Con 
gress, without a dissenting voice, passed the statute 


which confirmed or conferred this authority in the 


Court. The President of the United States had expressed 


himself as favoring the legislation. In February of 194] 
the Supreme Court made an Order whi stated that 
it would undertake the preparation ol Rules and 


which appointed an Advisory Committ to assist the 
Court in this project. No dissent was then indicated 
and the Order appears to have been made unanimously 


The Advisory Committee labored for three years. It 


enlisted the cooperation of local Bar co littees ap 
pointed by Circuit and District Judges, as well as of 
committees appointed by bar associations. An Institut 
for the discussion of drafts of the Rul as conducted 


by this Association at its 1943 meeting. Other bar asso 
cilations devoted considerable time and energy to co 
that all 


ground that the 


operating in this undertaking. Any sugg 
of this work should be i ttisoned on the 


Supreme Court is not an appropriate tribunal for formu 


lating Rules of Criminal Procedure for tl District 
Courts seems to be at least belated 

Friends of progress in judicial rul King are re 
joiced that other members of the Supre¢ Court were 
not persuaded by the reluctance of o1 of 1 r col- 


leagues. It seems difficult to contemplate that a tribunal 
Conti 1 on page 163 
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Sherman Anti-Trust Act—Clayton Act 
—Patent Law—Limits of Lawful Patent 
Monopoly 


Control of industry by agreements 
etween owners of large groups of 
patents, pursuant to a conspiracy to 
eate a monopoly in glass-making 
achines, violates Sherman Act, where 
ontrol is exercised to eliminate com- 
petition in manufacture and sale of 
achinery, to allot production of un- 
patented glassware between licensed 
anufacturers, and to maintain prices 
of unpatented articles. Decree in in- 
unction suit should not impose penal- 
ties in guise of preventing further 
olations. Clayton Act violated by 
cense agreement under which licen- 
ee may sell licensed machines only 
to those holding licenses from the 
censor to use them, where licensor 
discriminates between applicants for 
censes. 


Hartford-Empire Co. et al. v. United 
States, 89 L. ed. Adv. Ops. 302; 65 
yup. Ct Rep 73; I S. Law Week 
122. (Nos. 2-11, d_ (orig 
November 16, 1943 irgued Octo 


r 9 and 10, 1944 


led January 


1945). 

These actions 1 broug! 
Inst twelve corpo! itions and oné 
indred and one of tl yficers and 
irectors, engaged i1 tomatic glass 
iking machinery and in the glass 
ire industry. T] irge was that 

defendants co 1 and con 
red to monopolize did monop 
ize and restrain i ind for 
on commerce by ng patents 
yvering the manu of glass 
aking machinery ar excluding 
thers from that industry and have 
mited and restrict | ise ol tl 
itented machine network of 
preements 

The trial lasted days The 
*Assisted by JAMES | Tax « 
Committee P f the Sec 
n of Tax M H I " 
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suit was dismissed as to three corpo 
rations and forty individuals. 

Ihe decree granted the relief 
prayed by the Government. It is too 
long to state in detail here. The 
principal questions are in regard to 
the restrictions imposed on the de- 
fendants in order to put an end to 
the monopoly and prevent action 


hich might lead to its renewal. 


W 

From the decree the defendants 
appealed to the Supreme Court. ‘That 
Court affirmed the District Court’s 
findings and conclusions that the 
corporate defendants combined in 
violation of the Sherman Act, that 
certain of them contracted in viola 
tion of the Clayton Act but ordered 
the suit dismissed as to certain de 
fendants and modified the decree as 
to the preventive measures prescribed 
for the termination of the monopolis- 
tic action. 

Mr. Justice Roperts delivered the 
opinion of the Court. After his re- 
view of the facts he says 

I'he gravamen of the case is 
that the defendants have cooper 
ated in obtaining and licensing pat 
ents covering glass-making machin- 
ery, have limited and restricted the 
use of the patented machinery by a 
network of agreements, and have 
maintained prices for unpatented 
glassw are 

\fter a painstaking review of the 
facts shown by the record and in- 
corporated in the decree and _ the 
justification offered by the defend- 
ants, Mr. Justice ROBERTs says: 

We affirm the District Court’s 
findings and conclusions that the 


corporate appellants combined in 
violation of the Sherman Act, that 
Hartford and Lynch contracted in 
violation of the Clayton Act, and 
that the individual appellants with 
exceptions to be noted participated 


by Edgar Bronson Tolman* 


4 


in the violations in their capacities 
as officers and directors of the cor 
porations. 
Ihe objections of certain defend 
ants that the allegations of the bill 
were insufficient to support a decree 
against them and the findings not 
supported by the evidence, were ex- 
amined and sustained and the decree 
reversed as to them. 
Coming to the larger questions 
involved, Mr. Justice ROBERTS quotes 
from the Standard Sanitary Company 
case as follows: 
“Rights conferred by patents are 
indeed very definite and extensive, 
but they do not give any more than 
other rights an universal license 
against positive prohibitions. The 
Sherman law is a limitation of 
rights, rights which may be pushed 
to evil consequences and therefore 
restrained.” 

and in the application of the basic 


I 


rinciple this opinion says: 

The difference between legitimate 
use and prohibited abuse of the re 
strictions incident to the ownership 
of patents by the pooling of them 
is discussed in Standard Oil Co. 
v. United States, 283 U. S. 163. 
Application of the tests there 
announced sustains the District 
Court’s decision. It is clear that, 
by cooperative arrangements and 
binding agreements, the appellant 
corporations, over a period of years, 
regulated and suppressed competi 
tion in the use of glass—making ma 
chinery and employed their joint 
patent position to allocate fields of 
manufacture and to maintain prices 
of unpatented glassware. 

rhe explanations offered by the 
appellants are unconvincing. 

This conclusion is supported by 

the statement that 
The explanation fails to account for 
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the offensive and defensive allian 
of patent owners w ith its concomiut 
ant stifling of initiative, invention, 
and competition. 
The District 
that the partial correction of 


Court determined 


situation was not crucia n deter 
mining the propriety of issuing an 
injunction, that in any event the 


situation was still in substantial vio 


| 


lation of these statutes and in seeking 


to assure compiete elimination of 


determined illegality cut rather dee] 
ly and broadly into this compl 
commercial structure 

As to many ol the pres ive pro 


decree, Mr Justice 


Roserts characterized them as “leg 


visions of the 


islative 


quoted from Chapmar 


the following parag} ip 
“A party seeking right under th 
patent statutes may avail him 
of all their 


courts may not deny hit 


provisions, and tl 


fit of a single one. These are qu 


tions not of natural but of pur 
statutory right No court cal 
disregard any statutory provision 
in respect to these matters on tl 
ground that in its judgment th 
are unwise or prejudicial to th 
terests of the publi 

As a basis for the many spe 


modifications of th 


a 
— 
4 


tice ROBERTS says 


hat a patent is proper 


against appropriation 


viduals and by government, | 
long been settled. In recognit 
of this quality of patent ft 
courts, in enjomin f 
the Sherman Act arising ft 
use of patent licen sreement 
ind lea have absta i 
tion which amou 
ture of th itent 
In the oht ) t 

the objecti ms to t 

amined paragraph by paragraph, a] 


proved in part and in ot 
modified 
Mr. Justice DouGLas, M Jus 
MurpHy and M1 
took no part in th ns 
] 


decision of the cas 


Mr. Justice RUTLEDG! 
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ta 
il 


rather than rem dial;’ ind 


Mr. Justice BLack joined, delivered 
in opinion concurring in the Court's 
judgment to the extent that it sus 
ned the District Court's findings 
nd decree but dissenting with two 
xceptions from modifications made 
he decree. 
Mr. Justice BLAcK also delivered 
S paral dissenting 
ich he says 
I agree with the Court 


the decree of 


opinion ith 


nt 
judgment 


nsotar as it sustain 


I would sustain the decree of the 
District Court, for the reasons it 
rave, in all of the paragraphs men 
[he casé was argued by Mr. John 
[. Cahill for Harttord-Empire Com 
iny im No Z, by Mi Robert | 
Swaine for Owens-Illinois Glass Com 
yaany in No. 4, by Mr. Boykin ( 
Wright for Corning Glass Works in 
No. 3, by Mr. Stephen H. Philbin for 
Hazel-Atlas Glass Company in No. 5 
Mr. Lehr Fees for Lynch Corpora 
tion in No. 7, by Mr. E. W. Me 
Callister for Ball Brothers Company 
No. 8, by Mr. Luther Day for 
Containers 
America, In¢ in No. 9, and by M1 
Fred Fuller for Isaac J]. Collins and 
I. C. Fulton in Nos. 10 and 11, and 
by Mi 
Cox and Mr. Samuel S. Isseks for th 


(Association o! 


Assistant Attorney General 


Government. Case submitted by M1 
Ralph Emery for Thatcher Mai 
turing Company in No. 6 

National Labor Relations Act—Power 
of National Labor Relations Board to 
Shape its Remedies—Scope of Order 
—Federal Rules of Civil Procedure— 
Rule 65(d). 


In issuing a cease and desist order 
under the Act, the Board may include 
the ‘‘successors and assigns’’ of the 
employer as well as the employer it 
self within the operation of the order 


Knit Compan \ \ 


l Re } Be 89 | 
Ad Ops bo Su ( 

78; | S. Law Week 415] N 
sf ru 1 1) R ly j 
fanuary 29, 1945 

Che Board, after proceedings, 1s 
} S dees | 
iS 1 desist order agains 


precise 


imongst 


Istori¢ 






¢ mploye 


lorcement 
ourt ol 
eranted to determin 
ich the Circuit 
t, namely, 
1en it orders ; 
to cease and desist 
order “‘its officers 


and assigns” to ceas 


lorcement orde} sha 
deleting thi 
isslgns’’ sO 


the injunction. 


rable Ce 


the 


the scope and effect 


sist orde 


ion here. 
Qn certiorar! 


an opinion 


I 
N, afhrme d the 
1 
ourt, \ 
Board 


ews of the 


actice ol 


ACKSON Says: 


W hen 
strikes out 


its absence 


tances hay C 


were there, 


} + 
rhe 1 
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ors and 
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que stion 


which 


Commenting 
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ts have not been ju 


However, Rulk 65 


ral Rules of Civi P 


1 as the true mecasu 


the entorcement 


nection, the opiniot 


The Federal R 
rocedure pro\ ide that 


r granting an injul 


g 
restraining order 


nly upon the parties to 1 


their officers, agent 


loyees, and attorne' 


yarticipation with 


1 


ive actual 


those persons in a 
| 
I 


notice ol 
ersonal service or ot 
derived from th 
loctrine that a d 
1iot only binds th 
int but also those 
them in interest, 
them, represent 1b 
t to their cont 
that defendants 
1eCTec by carryins 
icts through aid 
though they wer 


We do not und 
whether or un 
stances any kind 
assign will be liabl 
1 Labor Board ord 
we ha ( id 
onstruction had 
out before enfo1 


than upon Cc 


> 
S11 7 mwsantr 
J it i i ‘V} i 
ind from the 
ot a } 
PI 
fect of th j 
nd Of an th 
h oO le t 
vhethe é@ DIU 
mpt a 1 
l pends on al 
I 
, — 
tions and ben 
mcre onstt ( 
ley 
{) i 
Since no 
Court, it 
determin¢ 
' 
nin ti yD 


lly deter 


ol the 


ocedure is 


Lne¢ scop 
In 11S 

| s 

( Civil 

Every o1 

I] and ec\ 


binding 
ne action, 


ints, em 


and upon 
+ 


oncert or 
who r¢ 
order by 


[his 


mmon-law 


njunction 


J 
] 


defend 


[ fied with 


The Cuier Justice delivered a 
dissenting opinion, in which Mr. 
Justice Roserts and Mr. Justice REED 
concurred. Describing an injunction 
as a continuing threat to those named 
as subject to it, the dissenting opin 
ion continues: 

It has long been deemed to be an 
abuse of power for a federal court 
to enjoin practices in which a de 
fendant has not engaged and which 
are unrelated to those which may be 
properly enjoined. . . . To me it 

seems no less a misuse of authority 
for a court, as well as for the Labor 
Board itself, to threaten those who 
are not subject to its command. 
[his is the more so where the ten 
dency of the threat is to inflict an 
unauthorized penalty on the em 
ployer by deterring third persons 
from dealing with him to acquire 
his property and business, in cir 
cumstances in which that may law 
fully be done. 

[hat there have been numerous 
cases before this Court where the 
Board’s order has not been chal 
lenged in this respect, is. significant 
only as showing how extensive the 
abuse has become and how ready 
employers and the lower courts have 
been to acquiesce in threatened 
wrong when the injury seemed not 
to be immediate. But these are not 
reasons for our acquiescence, when 
the question is brought to us for 
decision for the first time. It is no 
part of the function of the Board 
or of courts to make unwarranted 
threats against suitors or innocent 

third persons. Such misleading and 

unwarranted use of the phrase 
hould be avoided, either by strik 
ing it from the decree or so quali 
ng it as to designate the class of 
cessors and assigns” to whom it 

may be lawfully applied. 

Che case was argued by Mr. Mal 

im F. Halliday for Regal and sub 
mitted by Mr. John P. Chandler for 


Government. 


Taxation——Gift Tax—Gift of Future 
Interest in Property. 

Gifts in trust to accumulate income 
during minority are gifts of future in- 
terests to which exclusions are not 
applicable, although trustee had 
power to invade income and corpus 
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for support, maintenance and educa- 
tion of beneficiaries if necessary. 
Ella F. Fondren, and Estate of W. W. 
Fondren, Deceased, et al. v. Commis 
stoner, 89 L. Ed. Adv. Ops. 449; 65 
Sup. Ct. Rep. 499; U. S. Law Week 
$149. (No. 88, argued December 11 
and 12, 1944, decided January 29, 
1945). 

Ella F. Fondren and her husband 
created irrevocable trusts for their 
minor grandchildren with the hus 
band as trustee and the other donor 
as successor trustee. The trusts were 
stated to be for the comfort, support, 
maintenance and welfare of the 
grandchildren and were to continue 
until each child reached age 35, al 
though part of the corpus and in 
come accumulations were payable at 
age 25, another part at age 30 and 
the remainder at 35. While the trust 
agreements authorized the trustee 
to use corpus in addition to income 
if necessary for the support, main 
tenance and education of each grand 
child, they further recited that it was 
contemplated that the grandchildren 
would have other adequate means 
of support and it would not be neces 
sary to use either income or corpus. 
If the income was not needed, it was 
to be added to corpus. 

In 1937 the donors made gifts in 
excess of $5,000 to each trust and 
claimed exclusions of $5,000 with 
respect to the gifts on their gift tax 
returns. The Commissioner disal 
lowed the exclusions on the ground 
that the gifts were of “future in 
terests in property.” The Tax Court 
upheld the Commissioner and th 
Circuit Court of \ppe als afhrmed 
Certiorari was granted because of 
the importance of the question as 
affecting the taxability of gifts for 
the benefit of minor children and al 
leged conflict with decisions of othe 
courts, 

The Supreme Court, in = an 
opinion delivered by Mr. Justice 
RUTLEDGE, affirms the judgment be 
low upholding the disallowance ol 
the exclusions. Mr. Justice RUTLEDG! 
points out that the issue is whethei 
the interests acquired by the minor 
beneficiaries were limited to com 


mence in use, possession, or enjoy 
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ment at a future date o1 
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Taxation—Oil and Gas Property— 


Sale of Equipment. 
Equipment may be 


sold'' by the owner of an oil and 


gas lease, even though su 


part of a sublease in which the seller 


reserves a royalty interest 
ind gas to be produced. 
( te v. ( misstone? 
R nue, 89 L. ed. Adv. 
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65 Sup. Ct. Rep. 469 
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\W the equipment. 1 iestion 1 
2 rgued here as pen for 
determination | It is not. 
a It is the kind of | I rved for 
t] I'ax Court under Dobson 
Commiussioner 1 sale of 
the equipment led, it is 
10t denied that is en 
d to an all the un 
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The ca i | Mi 
s H. Yea i ( ite and 
Mr. Joseph S. P Comm 
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Taxation—Limitations upon Refund 


Claim—Deposit Prior to Assessment 


payment made bef. the filing of 
return is a mere deposit 


that deposit is apy 


; where part 
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on of an erroneous additional assess- 
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ent, the period for filing claim for 
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imount was placed by the Collector 


in a suspense account to the credit 
of the estate. On February 25, 1935, 
in estate tax return was filed, show 


ng a lesser tax than that originally 
On March 1935, Col 


ector advised the executors that part 


paid 28, the 


iccount had been applied in satisfac 


tion of the amount of tax assessed 
under their return. On March 26, 
1938, a claim for refund of the 
valance was filed. The Commissioner 
hereafter assessed a deficiency of an 
imount in excess of that balance, 


ind applied that balance in partial 

sfaction of the assessment. Within 
three years after that application, the 
filed a 


1 the amount so applied 


Kecutors claim for refund 


[ pon re 


jection of the claim, the executors 


brought suit in the Court of Claims 


lich denied recovery (53 F. Supp 


Upon certiorari, the judgment 


Mr. 


The opinion 


reversed in an opinion by 
Justice 
s that 


tax shown on the 


FRANKFURTER 


the amount in excess of 


return was not 


paid” until it was ipplied in 
satisfaction of the deficiency assess 
ment. Since the claim for refund 


s filed within three years after that 


date, the claim was timely. 


In substantiation of this result 
Court noted and approved the 
that payments made in advance 


issessment are merely “deposits, 
hich do not draw interest as “ove 
yments” when refund is made. 
The case was argued by Mi 
Charles Angulo for Rosenman and 
Mr. Chester T. Lane for United 
c 
Manufacturers’ Excise Tax—Selling 


and Advertising Expenses Includable 
in Computation 


Selling and advertising expenses 
borne by the manufacturer may not 
be deducted in computing the selling 
price on which the manufacturer's ex- 
cise tax is levied. 


F. W. Fitch Co. v. Untied States, 89 
I ed. Adv. Ops. 107; 65 Sup (2. 
Rep. 409; U. S. Law Week 4159 
No. 181, argued December 13, 1944, 
lecided January 15, 1945 


the amount held in the suspense 
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In this case the unanimous Court 
in an opinion by Mr. Justice MURPHY 
resolves a_ conflict between _ the 
Seventh and Eighth Circuit Courts 
of Appeals, the former having held 
in Campana Corp. v. 114 
Fed. (2d) 400, and Campana Corp. v. 
135 Fed. 354, 


manufacturers’ selling and advertis 


Harrison, 


Harrison, (2d) that 


ing expenses should be excluded 


from the selling price in computing 


ig 
the tax imposed by Section 605 of 
Revenue Act of 1932, Internal 
Code, 401. The 


petitioner, a manufacturer of toilet 


the 
Revenue Section 
preparations, contended that adve1 
tising and s lling costs should be ex 
cluded under Section 619 (a) of th 


statute, reading in part as follows 


A transportation, delivery, in 


surance, installation, or other 


charge (not required by the fore 


going sentence to be included 
shall be excluded from the price 
The 


history and concludes that the phrase 


Court reviews the statutory 


“other charges’ must be deemed to 
refer only to charges incurred afte 
the actual shipment of the article 
and that all charges incurred prio 


sell 
The court concedes that 


thereto must be included in the 


ing price, 
this conclusion results in discrimina 


t10n against a manufacturer who In 


dulges in his own advertising in 


favor of one whose products are ad 


vertised by his customers, but states 


that this discrimination is an un 


avoidablk consequence ol an excise 


tax based on the wholesal selling 


p! ice. 
Mr 


without 


ROBERTS concurred 
opinion The 

argued by Mr. Arnold fF 
for Fitch Co. Mr 


D. Sharpe for the United States 


Justice 
cast was 
Schaetzle 


and by Andrew 


Bankruptcy—Plan of Reorganization 
Under Section 77B—Rights Left Under 
Confirmation Order for Determination 
by Court of Competent Jurisdiction. 


In reorganization proceedings 
under Section 77B, the order of the 
bankruptcy court confirming a plan 
of reorganization left for determina- 
tion, by a court of competent jurisdic- 
tion, the asserted parity of mortgage 
participation certificates guaranteed 
by the debtor, which the debtor pur- 
chased after default, as against other 
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guaranteed certificates not purchased 


lization 


determination by a “Court of 
jurisdiction”. Pendin 
determination, 
Prudence R 
escrow. An 


New York for a determination o was obliged tO a 


to dé termine the 


Iptcy court ques 
by the debtor. It is held that the state tion of subordination there raised 


verns th termination hat 
ware e determination of the vith the consequence that the Court 
issue. 
Prud Real ( there was under duty to apply federal 
TuUdeN CE tfalizalion 1 ration \ 
ind not f lay 1 tl } 
indagg Not State law, anc that there 
Ferris et al., 89 L.. ed Adv. Ops. 45¢ 
i ‘ : as consequently no agreement o1 
65 Sup. Ct. Rep. 59: | S. Law Week as 
wat ‘ ms iD equitable basis for depriving Pru 
>. i oO /, argued { nov ' . 
lila led | dence Company and its creditors of 
ine decidec inuary 29 M45 ; 
Prud ( I the benefits of the usual bankruptcy 
rudence ompany n D ; 
| ; , ; 
rule of equality 
cessor of the petitioner, Prud 
: 2 However, In the present Case 
Realization Corporation guaranteed 
juestion being left by the terms ol 
mortgage participation rtifica A iene 7 
| by it in : , , le aecree tor determination by 
ISsuc¢ DY I 1 bond and rte 5 
ourt of competent jurisdiction, it 
mad by Burnside Improver ; 
: re, concluded that the state law governs 
Company. Burnside defaulted 
p ' ' Ihe following sets forth the Dasis ol 
ruaence, aiter 0 : 
SOIT | de ol the mort ,O.¢ ' ( OUrts ruling 
I , , — 
pation certificates. The mort But it is urged that although the 
premises were later mvevecd { l inkruptcy court specifically 
; ‘. ] 
] ised to conside > g S ¢ the 
Amalgamated Prover: Rte ed t msider the rights of the 
; parti nd remitted #} y] I 
wholly-owned subsidia »f Pruden — ee SCrMtted them, plaini 
Pp enough. te State c¢ ts tor their 
In 1935. Prudence went tn ' iil, ) the tat JUTTS TOI thei 
he rT tia S re to 
ceedines for reoresnization ctermination, the rights wer 
e- . h letermined in ¢# } r? 
Section 77B of the Bar ! \ , “ " state cou 
1 coal by federal law because the parti 
and was adjudicate: I 
i : iad 7 d throug fed ] 
1938. Amalgamated was put into t Had passed through federal r 
; : nization pro ding nite 
same proceedings but the two we £ ition pl lings. In pite 
7 
1) irder f 1] . 2 mination. ti 
later severed. A reorgat ) ¢ r oF final rmination, th 
. rt ritv of the a1 renter ort 
was approved under which a sae ithorit fr tn bankrupt 1 
' omchow continues to be effect 
of Prudence (including the Burt va ; ol 


Despite the fact that n ither tl 


were transterre 1 to P 2 . 
bankruptcy court nor the reor: 


Corporation [1 i 


rot 
zation statuté rotesses to alt 
the Amalgamated proceedings Pru , , I 
' rights unless disclosed in the plan 
cence claimed parit' pDarticipat ] 4 
. ; ; ni or in an order, we are ask f 
with other Burnside tificate ho : ; 
: : , ogn om nveloping oud 
ers. The case was closed afte? 1d . , 
; : of amenability to the law go' 
which left the claim of parity 


the Snares Claimed 


ealizati | 


that court 


} 
certain wheth 


rights, 


action was yught I 


id the New York ¢ ' ny rights had been fixed by th 
ruled that the guarantor’s reorganizati lan and. if so. te 
should be subord } ntorce th Nn R 


to those of other |] yiders the fed | pr ceding the N 

On certiorari the Su ne ( York court was free to decid 

. , 

firmed in an opinion by Mr. Jus ng to New York law 
FRANKFURTER. Thy ypinion discuss 

] et ev} { e} 
a ruling on another phase of And sin n the "msta 
Prudence operations whi was of th New York law fe 
sidered in Prude? ( f T ire not call ipon to f 
Geist, 316 U.S. 89. J iS t hardh r 14 
tinguished from 1 r the r t t 
the ground that. i ‘ re the f 1] rule for distri} 
diction was retain . { r tOr 1] p! ab] 


CHIEF 


The Jt s 
the result and set fort 


separate opinion. His position 


that since the iss l raised was In 
bankruptcy proceedil it is gv 
erned by federal i ind tnNat 


mere fact that it is t ve determi! 
DY a State court do yt iKe Il 
less the duty of tha yurt to apr 
the federal law. H OK the vi 
that the judgment l | be aff 
not because thi plan of reorga 
zation called for na yn 
Prudence Realizatio Q VS 
rather than federal la but becau 
in the circumstan t] ipplical 
federal law is the sa . it whi 


the state law has il 


Mi Justi Rt DG! mn 


Im the Opinion of U (.HIEI | rie 


Pru ind by M 
Schanz I 


Blanc Jr. for 
Irving L 


Criminal Law—Due Process—Right to 
Counsel in Criminal Cases 


In capital cases, the due process 
clause of the Fourteenth Amendment 
requires that the accused shall have 
benefit of legal counsel in presenting 
his defense, and the United States Su 
preme Court will enfor that federa 
right unless it appears on the record 
that there was a substantial ground 
under state law justifying the failure 
to provide the accused with counse 
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th 


Sad 


lequate 


s contention, Mr. Justice DOUGLAS 


state grounds. Rejecting 


VS; 


It is 


of this Court that before we will 


a well established principle 


review a decision of a state court 
it must affirmatively appear from 
the record that the federal question 
was presented to the highest court 
of the state having jurisdiction and 
that its federal 
juestion was necessary to its deter 
And 
state 


court might have been either on 


decision of the 


mination of the cause. 
where the decision of th¢ 
1 state ground or on a federal 
ground and the state ground is suf 
ficient to sustain the judgment, the 
Court will not undertake to review 
it. . . . We adhere to those 
ions. But it is likewise well settled 


deci 


that if the independent ground was 
not a substantial or sufficient one, 
‘it will be presumed that the state 
court based its judgment on the law 
raising the Federal question, and 
this court will then take jurisdic 


; 


Oll 


We can only assume therefore that 
the denial by the Supreme Court 

\Vfissouri was for the reason that 
the petition stated no cause of ac 
federal right. 


ems to us to be the fair 


n based on the 
That s¢ 
intendment of the language which 

used if we put to one side, as we 
must, the state 

unds which have been advanced 


insubstantial 


n explanation of the denial. If 
perchance the Supreme Court of 
\Vfissouri 

tate law precludes a decision 


meant that some reason 


of the federal question, that que: 


tion is not foreclosed by this deci 
on... . But on the present state 
f the record before us, we do not 


what more petitioner need do 


to establish the federal right on 


which his petition is based 


Mr. Justice RoBerTs joined. 


Mr. Justice FRANKFURTER de 


ered a dissenting opinion, in which 


The dis 


] 


ting opinion is addressed to the 


oposition that the petition for cer 


ari should be dismissed for want 


jurisdiction. This view seems to 


based chiefly ground 


upon the 
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that there is nothing in the record 
to preclude the assumption that th 
Supreme Court of Missouri found 
a local inadequacy in the petition lor 
the writ of habeas corpus. 

Tomkins v. Missouri, 89 L. ed. Adv 
Ops. 370; 65 Sup. Ct. Rep. 370; U.S 
Week 4111. (No. 64, argued 
December 12, 1944, decided January 
8, 1945). 


Law 


Tomkins vy. Missourt is a companion 
to that of Kaise? 


supra. Here the prisoner was charged 


case Williams v. 


with murder in the first degree. He 


ple aded 


guilty and was convicted 
and sentenced to the penitentiary for 
life in 1934. His petition for a writ 
of habeas corpus was filed in 1944 
Here too the question was whether 


had 


process by reason of the trial court's 


there been a denial of due 


failure to appoint counsel for the 
Here State Su 
preme Court denied the petition for 


defendant. also the 
failure to state a cause of action, but 


without calling upon the state to 


answer or giving the prisoner an op 
portunity to prove his allegations 
On certiorari the Supreme Court 
reversed, in an opinion by Mr. Jus 
tice Douctas. In finding that a cause 
of action for a writ of habeas corpus 
is stated in the petition, whose un 
denied allegations are to be taken as 
true, Mr Justice DOUGLAS says 
Powell v. Alabama, 287 U.S. 45, 
71, held that at least in capital 
cases “where the defendant is un 
able to employ counsel, and is 
incapable adequately of making his 
own defense because of ignorance, 
feeble mindedness, illiteracy, or the 
like, it is the duty of the court, 
whether requested or not, to as 
sign counsel for him as a necessary 
requisite of due process of law 
Under that test a request for coun 
sel is not necessary. One must bé 
assigned to the accused if he i 
unable to employ one and is in 
capable adequately of making hi: 
defense. 

The petition is not drawn with 
the desirable precision and clarity 
But we 
layman and pauper who draws his 


can hardly demand of a 


petition behind prison walls th 
trained in the law 


skill of one 
a x x 
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joined in this opinion. 


ReEED and Justice FRANKFURTER 
The case was argued by Mr. Lee 
Thomas and by Mr. 
Dickson for Collins and by 
Mr. Alvin J. Rockwell for the United 


States as amicus curiae. 


Pressman for 


Fagan 


Public Utility Holding Company Act— 
Dissolution of Holding Company to 
Effectuate Purpose of Section 11 (b) 
—tTreatment of Preferred Stock. 


In a plan filed by a holding com- 
pany to comply with the provisions 
of Section 11(b) of the Holding Com- 
pany Act, providing for liquidation 
and dissolution of the company, the 
treatment of preferred stock is fair 
and equitable judged through rela- 
tive treatment of the preferred and 
common stock providing for con- 
tinued participation in a going con- 
cern, even though the full preferential 
rights of the preferred stock, as pro- 
vided by the corporate charter, are 


not satisfied. The charter provisions 
as to preferential rights on dissolution 
are not operative in proceedings 
under Section 11(b). 

Otis & Co. v. Securities and Exchange 
Commission, et al., 89 L. ed. Adv. 
Ops. 460; 65 Sup. Rep. 483; U. S 


Law Week 4158. (No. 81, argued on 
November 17, 
29 1945) 

The I 


( ompany IS a 


decided on January 


nited | ight and Powe 


registered holding 
mmMpany subject to the provisions ol 


the Public Utility Holding Company 


Act, having now outstanding $60, 


000,000 par value Class A preferred 


stock and two classes of common 
stock The charter provides that 
Upon the dissolution or liquidation 
of the corporation, whether volun 
tary or involuntary, the holders of 

Class A Preferred stock shall be 
entitled to receive out of the net 


ssets of the corporation, whethet 


nital 


capital o1 surplus for each share of 
such stock, one hundred dollars and 
: sum of money equivalent to all 
cumulative dividends on such share, 
both accrued and in arrears (whethe 
x not the same shall have been de 


! or earned), including the full 


lividend for the 


then current qual 


period, before any payment 1s 


stock 


preferred 


holders of 


Class A 


to the any 
than the 


stock 
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United is the top holding com 
pany of a large system and its place 
in the system violates the prohibition 
Act, 


grandfather clause”, which prohibits 


of the known as the “great 


a registered holding company from 
being a holding company with re 
spect to any subsidiary company 


Phe 


Securities and Exchange Commission 


which is a holding company. 


directed that Power be liquidated 
and dissolved and that company sub 
mitted a plan which the Commission 
found to be fair and equitable to all 
security holders. It approved the 
plan for the liquidation and dissolu 
tion of Power as necessary to eflectu 
ate the provisions of Section 11 (b) 
of the Act. 
the common stock of 
Light 
pany, a Delaware corporation. ‘That 
$72,000,000 


Power's chief asset was 
its subsidiary, 
United and Railways Com 


stock represented ovel 
of Power's gross assets of a little over 


$81.000.000. The 
the 


central feature of 


the plan was distribution of 
Power's assets to its preferred and 


All other as 


sets of Power were to be distributed 


common stockholders. 


by it to Railways so that the residual 
property of Power would inure to the 
Railways’ stockhold 


benefit of new 


ers, the former stockholders of Power 


Power's holdings of common stock 
in Railways was to be distributed on 
the basis of 94.52% thereof to Power's 
preferred stockholders and 5.48% to 
Power’s common stockholders. Since 


Railways was the only company in 


the tier below Power in the system 


the former would become, by dissolu 


tion of Power, the top holding com 
pany and Power's preferred and com 


mon stockholders, by receiving all 


of Railways’ common, would have 


in the aggregate the same rights in 


a 


Railways’ and in the holding com 


pany’s system that Power had. 


Otis contended that the 


plan was unfair because it distributed 


& Co. 


some of Power's assets to its common 
stockholders without fully satisfying 


he rights of Power's pref rred stock 


t 
holders as set forth in the foregoing 
provisions of its charter relating to 
distribution or liquidation. In en 
Dis 


trict Court, that court sustained the 


forcement proceedings in the 
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Commission and the Cu t Co randfather clau W thin through action of t Vi 
ot \pp ils affirmed. On certiora now r, the charter preferen nust assur 
the ruling was affirmed by the 5 1operat in simplification unde! tended t 
preme Court, with thre ist * [ 1 I] b 2 ['h provisi the ] ist po IDI 
dissenting. ‘The Commission t ter having been adopted in 192 The dissentin | 
the probl mn aS an invest Lj iT prior tt ictment ¢ ul 
lem calling for determination o Pul Utility Holding Compa! majority Opinio ) i 
preferred stockholde Act. a implification” under t n support of 1 
company as a goin y rather Act, having as an incident to it tl Commission a , 
than as a question as to it const olution of on ompany m 
tutes satisfaction of tu rit holding compan vstem, was not ted upon ino ( 
liquidation Considering the relevant im anticipat 
factors, including the possibility « meaning ot Power hart yt to rely 
future earnings, the Commissio1 y rovision. E.nfo n 
cluded that the issumed inl lin pub! policy hould n he liqui 
would be sufficient, in filt irs, to ha ff t on one cl rte! 
make up the arrearag n the ] th a corr nding windtall ft n the present ; 
ferred stock accun tlatior » tha mother cla ( ll hold I ypInio! iVs 
from then on the commor Nor should ymon stock 1 We find it } t Y 
have a basis for participation. Ot vade to d nd on whether tl that a ste Ider tes f 7 
O 
Co appar ntlv did not n t] { ] on, ] ni 1g om nf 
Commission's allocation of \ vith the Act rts to luntarv « 


tween the common and prel olution of a ticula mpa ancerned wif! P 
ncerned = \ . 


stock if the Commission iS COI 1 the holdin npam fem i of the 1 tad 
i 
in treating the stock rights as tho rt nst 1 + th 4] 
r 
they were In a continu rover 118 t tmen - 
ity 
rather than in a juidat I 1 not run at of a chart f Ker | 
I a 
Opinion states it ] 1 fe mulat | j il De! their anil ai [ I 1 
I mins h 
sented is not whethy I | ) fion of th Act 1 quest rioritv in thi cI } 
should b riven ] Commi ! { [ faken not tft I 
| P f 4] P 
the common stock ) é i) ( } \ 1] u r " 
] } : } " 
whether the charte | i i i el th url 
cable to simplification proceedings unation Of th t rs investment n t th 


liquidation under S iO b r notding Compal Ictul r in ( 
and ( Emphasi il this, M | ieTa I [ ivoldal [ ora 


tice REED says Nal i , . . . Her il F 


charter provision a to th ¢ Anahtfnl anolicabilit of ae =e 
situation, it cannot b regard e wiimieten When " 
and that in such a liquidation “fair rcs rane ' “a | 
and equitable” | 
distribution of asset nly t a ' hich that tol { 
preferred Wi not I h tl not for t ti fim { t that tim ty 
question. The point ntract le, tl 

whether this charter p1 101 rmitted to operat The 1 f | 


plies. loes 1 fact that t that t = I Tanai a 


{ter reieren to repo f | t th t 1] ] f trat 
he a ont De D . ‘ » tne ] ‘ ho gf } P 
the National Po | Co » | 1 lati c 
t which the Presider t to ( rupt I t I il ta int f 
gress, Mr. Justice Ri is t It ] n the fact that Congr ration a tior 
an analysis of tl 5 nvolved t intend that P 41 
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mon’s interest woul liminat tructul therwise wv iot en 
Power and cure the system's pr Vv ar itary act th 
ent inconsistency wit t oT I 
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stockholders have agreed, would 
hamper the simplification or the 
elimination of the liquidated com 
pany; or how the different distribu 
tion ordered by the Commission 
would facilitate them. It seems 
vholly irrelevant to the achieve 
nent of these, which are the 
vowed purposes of the Act, wheth 
r the stockholders of the dis 
olved corporation share in_ its 
assets in one proportion or another. 
Neither the Commission, the pub 
lic, nor the stockholders have any 
ground for complaint so long as 
the agreed priority rights to the 
distributed assets remain unaltered. 


Mr. Justice DouGLas did not pal 

patt 

Ihe Cast was argued by Mr. 
\rthur G. Logan and Mr. Robert |] 
Buckley for Otis, and by Mr. Roger 
S. Foster and Mr. Donald R. Rich 


bere for the Government 


Summaries 


Bankruptcy—Preference—What Con- 
stitutes Effective Transfer. 
Trust Combany, 


UcKenzie v. Irving ; 

89 L. ed. Adv. Ops. 389; 65 Sup. Ct. 
Rep. 405; U.S. Law Week 4137. (No 
$8, argued December 14, 1944, de 


d January 8, 1945). 


The trustec in bankruptcy 
t suit in a state court in New 

York to recover $150,000 paid by 
stor to the respondent, Irving 

[rust Company, which was a credit 
# Graves-Quinn Corporation the 
btor. The payment was alleged to 
in unlawful preference under 

of the Bankruptcy Act The 

nk moved for summary judgment 
nder the New York Rules of Civil 
ground that the 
er did not occur within four 
mihs of the bankruptcy and hence 


not a preference under 60a 


The proceedings resulted in a ruling 
New York Court ol A ppe ils 


ng that the transfer was not 


Review of Recent Supreme Court Decisions 


made within four months of bank 
ruptcy. On certiorari the judgment 
was affirmed in an opinion by Mr. 
Chief Justice STONE. 


Ihe question for decision as 
stated in the opinion is “whether a 
check, made payable to the bankrupt 
and endorsed and mailed by it to 
respondent more than four months 
before bankruptcy, but received by 
respondent and credited upon the 
bankrupt’s antecedent debt within 
the four months, is, by the applicable 
law, a transfer within the fou 
months period, within the meaning 
of §60a.” In answering this question 
in the negative, the opinion elabor 
ates the factual situation and then 
notes that the Court of Appeals 
rested its decision upon two indepen 
dent grounds. The second of these 
grounds was that the transfer becam«e 
complete on the debtor's endorsé 
ment and mailing of the check to 
the bank on November 27, 1940, 
which was more than four months 
before the bankruptcy. November 28 
was exactly four months prior to the 
petition in bankruptcy which was 
filed March 28, 1941. Since the Su 
preme Court sustained this ground it 
was unnecessary to pass on the other 
ground advanced by the New York 
Court of Appeals. 

The opinion emphasizes that 
what constitutes a transfer and when 
it is complete within the meaning of 
$60a of the Bankruptcy Act is a fed 
aral question because it arises under 
a federal statute intended to apply 
uniformly throughout the nation 
The opinion proceeds, however, to 
point out that in the absence of any 
controlling federal] statute, a creditor 
or bona fide purchaser can acquiré 
rights in property transferred by 
a debtor only by virtue of a stat 
law and that hence §60a’s “apparent 
command is to test the effectiveness 
of a transfer, as against the trustee 
by the standards which applicable 
state law would enforce against a 
good faith purchaser.” Corn Ex 
hange Bank vy. Klauder, 318 U.S 
134, 436-7. 


state standards controlling the ef 


It is further observed that 


fectiveness of a transfer also dete 


mine the exact time when a transfer 
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is deemed to have been made or pr neces and not 


fected reto longer periods of 
Mr. Justice BLAcK dissented yrrescribed by other laws 
out written opinion ) ertain other actions 
I he cast was 1 t M lhe case was al ied by 


David Margulas for McK im D. Donnelly tor 
by Mr. William A. Onderdonl Mr. Walter H. Moses for the 


Irving National Bank and Trust ¢ 


Herget 


sa 


Mi 


o make appli abl 


limutati 


( 


) 
Bankruptcy —Preference—Limitations Criminal Law—Perjury. 
of Action. Weiler v. U.S., 89 L. ed. Ad 
Herget v. Central Nati Bar 143; 65 Sup. Ct. Rep. 71; U.S 
Trust Co ipan P. RQ | \\ k 4165 No ot, al l 
\dv. Ops. 435; 65 Sup. ¢ R 10 and 11, decided Janua 
| S. Law Week 4153 \ a 3 
argued January 9 and 10, decided Petitioner Leo F. Weiler i 
January 29, 1945 cted of perjury in a federal di 
Certiorari to d ” ) Th ndictment charged 
§ lle of the Bankru \ Ss MNOTN t Prlor proses 
Cc 5 2% bars a ? , . tO la molt OPA} ula mn 
vears from the date o ud 10 ralse In the prosecution fo 
in bankruptcy an a ) yroug n ed that | stimony | 
by th trustee in bank iIntcv un OPA case was tru Witnesses fc 
§ 60 of that Act to set as nd G nment testified to the co 
cover a preterential! ’ When the « nce in tl P 
Phe bankruptcy 1 by pet il was completed, the accus 
tion, sought to set aside and } ) quested tl ial } idge to instruc 
payments totalling over $300,000 iry that the falsity of the « 
levced to have been n ] Ilv } ints test mny must be estab 
the bankrupt to the spol , , by the testimony of two ind 
within four months prior to the f ent witnesses, or by the test , 
of the bankruptcy petition. The D me witness and corroborati 
trict Court dismissed the ym] cumstances Th Instruction 
because the suit was inst it d ) rel d, the Circuit Court of A 
than two years subsequent t firmed 
date ol idyjucdic ition in ink In granting « ATL Ve 
ind hence was bar le nited solely to th qu stion wh 
thus overruled the tu S Ol t ul ‘ d in denyin 
tion that under Illinoi he s charge. The judgment of the d 
allowed five vears ithir hi ) yurt was reversed 
bring action and f Mr. Jus BLAcK d 
limitation period i ipp i ypinion of tl Cou 
since it fell within t provision of The Government challeng 
lle allownu n ru ibodied in the req 
further tin is , Are’ ind aske¢ that 
law may permi xa ied and rejected on the g 
The Cuircu Co ) \p] hat the [8th Century Ru 
affirmed and on he judg sin¢ yutlived s useluln 
ment was athrmed vy the Sup . raises an unyustifiab bari 
Court in an opinion Mr. | ms for yury 
MuRPHY \ review | 1eg That ai n is I t 
historv of the limitatior rovVISIONS I Statement that 
in the various bankrupt icts I Ch rul ha lons pr 
th language of § tment lerogation of 
led to the cONnNcIUSIO!I 7 t¢ ( ittenfion [| 
intention of Congress ik n of h legislation in 
two-vyears limitatio1 Ipplica that it is s 1 and has 1 n 
suits to set aside | ve itistactor\ ll ractise 
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Certiorari. 
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Federal Employers’ Liability Act— 
Evidence of Employer’s Negligence— 
Amendment of Complaint After Run- 
ning of Statute of Limitations. Federal 
Rule 15(c). 





Rules of Civil Procedure 


r vy itlantic ( [uw Rail 
Compa? 89 | 1. Adv. Ops 
65 sup Ct. Rep [ S. Law 
k 4141 No. 3 1 Janu 
», decided Janua O45 
Petitioner reco judgment 
er the Federal | 1 Liabil 
Act ina D r* rt for the 
ith of her husband cround 
negligent operati railroad 
which killed Till nd because 
he Railroad’s fai to provid 
with a reasonab place tO 
k. When the acti first tried 
District Court dit i verdict 
ivor of the Railro Ci 
Court of App d. In 
pinion delivered [r. Justice 
ACK the sup! ( in 318 I 
‘ t reversed. Or e con 
nt, over the Ra pyection, 
amended SO as re that 
er’s deat] ! Rail 
d’s violation of t I il Boile 
pection Act and R nd Reg 
ms ot t Inters ( nel 
nmission pres irsuant to 
Act. The jul ) 1 verdict 
the widow District 
rt refused to s However,’ 
Circuit Court Appeals re 
sed. The evi spect to 
movemen substa 
y the sam i i tria is 
is at the fi on this 
e the Sup ( reafhirms 


justified submission to the jury of the 


issues raised by the original allega 
tions of negligence. 


The Circuit Court also reasoned 


that there was no evidence that the 


illeged violation of the Joiler In 
spection Act was the proximate cause 
of the accident in whole or in part. 
[his view the Supreme Court re 
jects and concludes that the evidence 
was sufficient to warrant a determ1! 
nation by the jury that the alleged 
violation was the proximate cause ol 


liller’s death. 


[he opinion of the Supreme 
Court also deals with the question 
whether the District Court properly 
illowed an amendment of the origi 
nal complaint whereby it was en 
larged to include an allegation of a 
violation of the Boiler Inspection 
Act. At the time of the amendment 
the two-year period prescribed by 
the statute of limitations had expired. 
The Court construes $15 (c) ol the 
Federal Rules of Civil Procedure to 
permit the amendment in question 
notwithstanding running of the sta 


tute of limitations. 


Che Cuter Justice and Mr. Jus 
tice ROBERTS were of the opinion that 
the decision of the Circuit Court of 


App ils should be afhrmed. 


The case was argued by Mr. Jf. 
Vaughan Gary for Tiller and by Mr. 


Collins Denny, Jr., for the Railroad 


Federal Employers’ Liability Act— 
Assumption of Risk. 


Blatr v. Baltimore and Ohio Railroad 
( pany, 89 L. ed. Adv. Ops. 446; 
65 Sup. Ct. Rep. 545; U.S. Law Weck 
1164 No. 265, argued January 2 


}, decided January 29, 1945). 


Blair, an employee of the Rail 
oad, recovered verdict and judgment 
the Federal Employers’ Lia 
bility Act in a state court on a com 
ylaint which alleged that the Rail 
road was negligent in failing to pro 
vide th employee with reasonably 
suitable tools and appliances and a 
reasonably safe place in which to 

rk and reasonably sufficient and 


competent help and also on_ the 
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its previous holding that the evidence 


ground of the negligence of other 
employees of the Railroad who as 
sisted in doing the work. The Rail 
road moved for judgment notwith 
standing the verdict on the ground 
that there was no evidence of negli 
gence on its part. ‘The motion was 
denied but the trial court granted 
a new trial on the ground that while 
the testimony was sufhicient to sup 
port a finding that the negligence of 
the Railroad's employees contributed 
to the injury, it was not sufficient to 
show that the injury to Blair resulted 
from the Railroad’s failure to pro- 
vide adequate equipment or sufficient 


and competent help. 


Both parties appealed to the Su 
preme Court of Pennsylvania which 
reversed, holding that Blair had as 
sumed the risk of injury by remain- 
ing in the employment and that there 
was no evidence to support negli 
gence in any respect. Blair was em 
ployed to load and unload inbound 
and outbound freight. At the time 
that he was injured he was engaged 
with two other employees in moving 
three ten inch 1000 Ibs. 30-ft. steel 
tubes. ‘The best available equipment 
for moving the pipes was a nos 
truck of the kind commonly used to 
move freight and luggage. Blair in 
sisted that he and his two co-workers 
could not unload the heavy pipe but 
his protest was overridden and h« 
was told to go ahead and do the work 
ol they “would get somebody els 
that would.” On certiorari the Su 
preme Court reversed in an opinion 
by Mr. Justice Back. The opinion 
emphasizes that the mere fact that 
the petitioner proceeded to do thi 
work alter he had complained that 
the pipe should not be moved in th« 
manner attempted does not, as a 
matter of law, amount to a voluntary 


assumption of risk of injury. 


Phe Cuier Justice and Mr. Jus 
tice Roperts were of the opinion 
that the judgment should be afhrmed 

Ihe case was argued by Mr. J. 
Thomas Hoffman for Blair and by 
Mr. Charles ]. Margiotti for the Rail 


road. 
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Independent Offices Appropriation employee's claim. The Court's con- to any of the other eleven wate! 
Act, 1935—Application to Employee ciusion on the matter is that the listed in a circular of \ssociat 
of Canal Zone. Court of Claims properly held that as coming within tl ntendment 
United States v. Townsley, 89 L. ed 23 applies in respondent's case _ the rule. 
Adv. Ops. 394; 65 Sup. Ct. Rep. 41 ind that he is entitled to recover fo1 Proceedings stituted 
1 8 faw Week 4149 No. 18 overtime he was required to work. fore the Interstate Co rce Ci 
argued on Decembe1 12. 1944. de \ subsidiary question related LO mission which, iter i ring direct 
cided January 15, 1945 method of computation On thi the railroads to stablish certaiy ; 
Certiorari to review 2 ruling of qui stion also the Supreme Court sus through rail-water 1 ites with § 
den Cuuet ol Chilean tcbtiia Sacsien ined the ruling in favor of the em train and also to esta joint ra h 
23 of the Independent Offices Ap ployee. Later the Commiss ird evide! 
propriation Act, 1935, applicable to Mr. Justice Murpuy concurred in and found that pa nt of $1.06 
government employees of the Canal the result. The Cuter Justice, M1 day would be a reaso le charge ; 
Zone whose compensation is fixed on Justice JA KSON and Mr. Justice Sé atrain to pay t ilroads wl 
< teneitie Cindte, tamales +6 Gat Ses RUTLEDGE dissented their cars were in Seatrain’s pos lis 
tion provides for overtime com The case was argued by M) sion. ‘The Commission d ed 
pensation for services in excess of Enoch Ellison for the United States railroads to abstain from enfors 
forty hours per week. The employe: and by Mr. Herman J. Galloway fo1 = . rules and pra s which p i} 
was employed by the Panama Cana ywnsley hibited the a = NS ‘ ul 
and paid on a monthly basis at rates P freight cars for transport mm bys d 
al ta eae aati ok alk Deets Interstate Commerce—Power of Inter- train in interstat I 2 
— : state Commerce Commission to Estab-  -aijjroads_ broug! ms ie 
Zon 0m ee _ a = . lish through Rail-Water Rates and to aside the Commis a. ke 
wage Doar 1 normal WOrKk \ ; . ™ 
pin li litte teas Require Interchange of Rail Equipment = )jstrict Gourt s on od 
\fter his re vemnent. e employes ane eer Cae sofar as it required the railroads | 
isserted a right to compensation United States et al. vy. Pennsylvania interchange cars destined for carria ed 
under the Act at the rate of time and Railroad Cc mpany, et al. and Penn by Seatrain outsid territol idg 
one-half for all work in excess ol wania Railroad Company v. United waters ol the United States, but sus uly 
forty hours per week To enfo States, et al., 89 L. ed. Adv. Ops. 428; tained the order 11 lies respects 1g 
his claim, he brought suit 1 he 65 Sup. Ct. Rep. 545 U.S. Law Week Both sides took a d t appeal to lg 
Court of Claims which ruled in his 1167. (Nos. 47 and 48, argued Jar Supreme Court but 1 in ill 
flavor. Section 23 of the Act provid S iry 8 and 9, decided January <) ee by Mi € BLAck, sus Ire 
The weekly compensation mi 1945 stained the ordet he Commissi¢ mi 
, ae ' [This opinion deals with the thereby reversing lgment in N in 
nus any general percentage I : 1 ad aiticasin N 2 ] 
duction which may be prescr ' ore : a 8 , ‘ i ie Justice ROBERTS nted withou 
by Act of Congress, for the several ommission to require a through ates fo 
trades and occupations, which is ' iil-water interstate route and where written — ] 
set by wage boards or other wag such a through route is established - - sceleagslls ei ee = 
fixing authorities 1 » require railroads to interchang diction is concert C 1S Sustall t) 4 
lished and maintained at rates not ars with water carriers. Seatrain Upon an analys! a ss 
lower than necessary to restore f Lines, Inc. is a common carrier of Statutory provisio! b-s 
full weekly earnings of such em goods by water providing an intet Phe ruling as to the fairness of mn 
ployees in accordance with the full state service between Hoboken, N. J. 51-00 per car per day charge, bei iry 
' ekly earnings under tl and Belle Chasse, La., via Havana, dependent upon a determination cane 
me Wee a “aig Cuba. Shortly after the initiation of facts of a co © nature is nd 
respective wag chedules im I the service, a rule was promulga | tained becaus ord shows sl Qn 
ei a ied ‘9 ee er _,. by the American Railway Association Stantial support | idence | qui 
That the regula et ra ' that “Cars of railway owners! ip must the Commission's finding ul 
shall not be a , bese a not be delivered to a steamship Ler! he case w cued M Dan $C) 
week; and cage overume sila or barge line for water transporta W. Knowlton | United Stat rohi 
compensated for at th rat OF NO! tion without permission of thi ow! r and by Mr. John Vai H tt | nta 
less than time and one-half Sindh esd, tum Cee Bieton Civisiag ‘ie Dalia Poi 
Phe Supremé¢ Court affirmed i After announcement of that rul on 
an opinion by Mr. Justice RoBerts some railroads permitted Seatrain to Interstate Commerce Act—Through ype 
The opinion sets forth in consider use their cars but others, including Routes and Joint Rates—Prohibition ol 
able detail administ1 practices the parties to this proceeding, refused Against Short-Hauls—Exceptions. -_ 
and legislative history relied on by to do so. No railroads, however, r Pennsylvania R ud Compan ans} 
the government in opposition to the fused to permit delivery of their cars al. v. United States of A rica, et over 
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Review of 


of the quoted exemption from the 


general prohibition of through 
routes which involve short hauling. 
Che legislative history of the statu- 
tory provision, fully reviewed in the 
opinion below, is briefly summarized 
in the opinion ol Mr. Justice 
Roperts. On the basis of this his 
tory and the language of the Act, 
the Court sustains the ruling of the 
Commission and the District Court. 

The case was argued by Mr. Jos- 
eph F. Eshelman for the Railroad 
and by Mr. Robert L. Pierce and Mr. 


C. Y. Hillyer for the United States. 


Negotiable Instruments—Forged En- 
dorsements of Government Checks— 
Bank’s Warranty of Prior Endorse- 
ments Not Relieved by Negligence of 
Disbursing Officials of Government. 


‘ 


National Metropolitan Bank vy. 
United States, 89 L. ed. Adv. Ops. 
186; 65 Sup. Ct. Rep. 354; U.S. Law 
Week 4118. (No. 161, argued Decem- 
ber 13 and 14, decided January 8, 
1945) 

\ clerk in the Paymaster’s othce 
of the Marine Corps procured the 
issuance of 144 government checks, 
duly signed by authorized disbursing 
officials. He forged the vouchers 
which induced issuance of the checks. 
After their issuance the same clerk 
orged endorsements of the payees, 
1idded his own name as a second en- 
dorser, and deposited or cashed the 
checks at the Anacostia Bank. That 
bank, without investigation of the 
venuineness of the payees’ signa 
tures, endorsed the checks and sent 
them to the petitioner bank, which 
collected them from the government. 
Che forgeries occurred between July, 
1936, and November, 1938. Upon 
discovery of the fraud, the govern 
ment demanded repayment by the 
bank of the sums collected, and on 

isal of payment, suit was brought 
to recover the moneys claimed to be 
due, basing the right of recovery on 
two counts—breach of warranty of 
the payees’ endofsement, and money 
paid under a mistake of fact. 

The bank admitted collecting 


he money for account of the Ana- 


costia Bank, after 


presenting the 


Recent Supreme Court Decisions 


checks to the government with a 
stamped endorsement guaranteeing 
prior endorsements. It then set up 
a defense: (1) the endorsement did 
not amount to a guaranty of the 
payees’ signature; (2) issuance of 
the checks was a warranty that they 
were not “fictitious”, but genuine 
and issued for a valuable considera 
tion, which warranty was breached; 
and (3) the government's disbursing 
agencies neglected to supervise and 
examine the transactions before and 
after the checks issued, thereby de 
laying discovery of fraud, and this 
neglect, not the bank’s guaranty, 
caused the government's loss. 

Ihe District Court of the Dis 
trict of Columbia granted the gov- 
ernment’s motion for judgment on 
pleadings, and the Court of Appeals 
affirmed. On certiorari, judgment 
was affirmed by the Supreme Court, 
in an opinion by Mr. Justice BLAck. 

Mr. Justice DouGLas concurred in 
the result. Mr. Justice Murpny did 
not participate. 

The case was argued by Mr. 
George C. Gertman for the Bank and 
on motion of Mr. Assistant Attorney 
General Shea leave was granted Mr. 
David L. Kreeger to appear and pre 
sent oral argument pro hac vice for 


the Government. 


Patents—Pleading Defense of Illegal 
Use 


Ira J. McCullough v. Kammerer Cor- 
poration, 89 L. ed. Adv. Ops. 278; 
65 Sup. Ct. Rep. 297; U. S. Law Week 
1094 (No. 46, argued December 11, 
1944, decided January 2, 1945). 
Certiorari was granted on a peti- 
tion presenting, as a ground of de- 
fense, that the patent owner had 
unlawfully used the patent in suit 
by granting a license containing re 
strictions which were stated to be 
unauthorized by the patent monop 
oly and contrary to public policy. 
In a per curtam opinion the Court 
points out that while the answer 
alleged generally a defense of “un 
clean hands,” it made no mention of 
the alleged illegal restrictions; that 
the District Court made no findings 
or conclusions in respect to them; 
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1 


ference 


assigned no errors with ref 


them and the Circuit Court of Ap 
peals did not conside1 

The petition was dismissed on 
the ground that the only question for 
which it was granted had not beet 
properly raised, litigated or passe 
upon below 


as argued by Mr. A 
Me ull 


The Case W 
W. Boyken fol 
Mr. Leonard § 


Corpo ition. 


oug! ind Dy 


Lyon for 


Patents—Royalty Adjustment Act 
Coffman v. Breeze 
89 L. ed. Adv. Ops, 255 
Ct. Rep. 298; U. S. Law Week 4092 
(No. 71, December 7, 
decided January 2, 1945 

The 


brought 


Corporations. Ir 


etal, 
argued 


appellant, 1 patent owne! 


suit to enjoin his licenses 


from paying to the Gover 
tain accrued royalties, in complians 
with orders issued to the licensee by 
the War and Nav Departments 
under the Royalty Adjustment Act 
(35 U.S. Supp. III, Sections 89-96 
he complaint did not seek a 1 


covery of the 


rovalties ind did not 
if the licensee compli 


orders, it would be unabl 


allege that 
with the 
to respond to a judgment for 
amount of the royalties. The answer 


denied that any roy 
the appellant, and alleged that 
validity of the Act was tl fore 
material to the licer 

three judges was con 


A court of 


vened to hear the caus pursuant ) 


law (28 U.S.C. Sec. 380-a ind 
Government was permitted to 11 
ven 28 U.S.C Sec ip U; 
motion by the Government. the su 
was dismissed for want of equity and 
of a justiciable case or controvers\ 
Che judgment was appealed d 
to the Supreme Co ind iS al 
firmed 

The opinion of t Court ’ 
delivered by the Cuier Justi 
was held that the appellant has fa 
to assert anv rig! of reco t 
law. or to show that Ss Te ed i 
law IS SO inadeq lat is to author Zé 


equitable relief Th 1 
of tl Rovalt 


amount miy to an ant 


to invalidity 


ment Act 
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and that on appeal the petitio r had 





Decisions 


pation of a defense against a claim 


r royalties, which claim was not 


Che 


} 
} 


iade, nor defens« asserted 


Opinion points out that, 1f conteste 


e issue of validity of the Act could 
yperly be decided in a suit to 1 
ver royalties from the licensee 
( j ian \ kede Lal orat tés 
I et al., 89 L. ed Adv. Ops 261; 


Rep. 103; U. S. Law 
1094 (No 


1944, decided January 2, 1945 


185, argued Decem- 


[his is a companion case to No 
B PC LE Corporations 


As in that 


se, the complaint sous 


= 


ht an adju 
Adjustment 

nyunction 1 

Federal, f1 


issued under 


ition that the Royalty 
Act 1s invalid, and an 
straining the lice 


nsee, 


omplying with orders 


he Act. In addit 


and judgment ther 


ion, an accounting 


ICs due, 


or, Were prayed [he case was heard 


a three jud e court, the Govern 


ent intervening. [ pon the Govern 
motion, 


] 


ment’s 


the complaint was 


lismissed, insofar as it sought an 
idjudication of invalidity of the Act 


ind an injunction against its opera 


on. The plaintiff appealed 


[In an opinion by the Cuter ft 


rick, the judgment was affirmed for 


reasons stated in the opinion in 


I 
the Breeze case. However, the Court 


pointed out that after the judgment 


I yw, the ippe lee, Federal, filed an 
inswer setting up as a separate de 
fense the royalty adjustment orders 


, 1 
complained ol DY tiie appellant 


hereby the issue of constitution 


ility may be determined in the fun 
he proceedings to be had 


[he cases were argued by Mi 
James D. Carpenter, Jr., for Coffma 


i 
ind by Mr. Assistant Attorney Ger 
ral Shea for | United States; no 
ip wan ' ) 1 ) bi fs f 1 } 


rai Laboratories Inc 


Taxation — Estate Tax — Payments 
from Incompetent’s Property as 
Transfer in Contemplation of Death. 
City Bank Farmers Trust Comp 

v. McGowan, 89 L. Ed. Adv. Ops 
194 65 Sup ( Rep $96: [ S Law 


Week 4171. (No 


airy 4, 


IQA 


argued Janu- 


29, 1945 


decided January 














had 


\ decede nt 


incompetent in 1926 and a c 


appointed to administer her pi 

ty he iIncomp t aa lial 
income, was over 70 oe, } 

daughter and thi o sons 

vert children of a di Ss 1 da O 

ind several sisters 2 
had been accuston ) 1LiOW 
daughters $6,000 I ol 
sisters $500, annual \ amoul | 
of income, far in excess nee . 
of the incompetent, had accumulat 
in the hands of the co il 1p 
ipplication to the N York cou 

laving jurisdiction of incomp 
tent’s estate, the cou I d ti 
committee to pay 92 UU nnua 
to the daughte1 the sa il unt 
the guardian of mn 
ind S? OOO ea htoa tone ¢ 
brother and SIST s SeV i vea 
late) when the incom tent was 
years old the alloy Ss | re 1! j 

p 

creased retroactiy nd t the til on 
ff her death in 19 ymoul 


which had 
$ 1.000.000 The Commissioner 1 


been so d exceed Was] 


cluded the sum ir I decedet 
OTross eState aS trans ! 1d in 
} 1 he 
templation ol de I dmit , 
} 
> } | ‘7 l 
atol paid the den S irising . 
tl 
claimed a refund, and di ils 
‘ ; 7 
in the District Cou | Dis ns. 
1 O 
Court and subsequ tn ( 
rt 
Court held that jounts 1 ‘ld 
properly includibl ) mu lat 
is represented an! yay nts ) LTT 
the daughter and th ndchildren’'s of 
ruardian of $6,000 $500 pe re 
annum of the pa‘ il ate 
7 = 
ves 
an 
The Supreme Cou ypInio 
’ > 1 ’ sa ‘ WwW 
by Mr. Justice Rot s holds tha 
" . vec 
the District Court yrrect 1m ex é 
lalt 
cluding — the $6,001 pel innu! 
. ird 
imounts trom in 
, —— x ; dd 
including the balar yf the amounts 
‘ . ’ it Oo 
paid to tl dau ind ram 
. , . be ¢ 
children. It further yids it 1 
, enu 
yal ol nN i ? 
; , ind 
relatives, th 
otl 
shou d ha 
y § 
Recognizing alee 
F — 
self mneithe Th 
h \ ) S 
nol 1ad iny ictio 
them, tl i findi 
them tne ( ) ince 
iat the local co 1 its 
i Lilt Madi ¢ dina 























































incompetent at acted upon 
same motives and considerations 
ould have moved her. The trans 
was in effect her a ind the mo 
hers, so that it ma ull within 


provision requirin inclusion 


decedent's estat transtiers 
by the decedent mtempla 
of death 

Mr. Justice Roperts finds that the 


ence supports Commis 


sioner’s determination that the 


thought of death was the impelling 


~ 


ause for the transfers to the descen 


lants. The facts indicated that the 


dominant motive was the thought 


that, as the descendants would in- 
herit her estate and there was a large 
amount of unneeded income, they 
might as well enjoy the money now 
is await her death. As to the collate: 


al relatives, however, the fact was 


Tax Notes 


pared by Commit n Publica 


nson, Chairman 
vard O. Colgan a Martin R 


shington, 7. € and I iP. M 


Salary Stabilization 


e Economic Stabilization Direc 
has made two il changes 
the salary stabiliza cula 
ns 
One amendment i f great in 
rtance to employ . VHnO have 
lated salary restri Che gov 
iment originally 1 sed a penal 
of dubious legalit I very cast 
re a wage or salary payment was 
iter Ol! | S i 
$ penalty consi 
ance to tne ny ¢? 
wage or sa l é 
eC in qu I drasti 
ilty has no d J 
ird [ Com S e Wa 
xd Admi ! ! 
only part o ction is 
disallo ed 1 Ss 
enuating circu S ure 


ind to be present i 


the! pertin nt ¢ l ition 
Sec. 4001.15, as a nded D 
ber 13, 1944 
[The second amet nt Sa re 
iction ‘upon thi of in 
ince premiums ployees 
dinarily, such pr may be 





der, New York City, Allen Gartner 


adigan, Chicago. 


trons, Section of Taxation: Mark H. 


William A. Blakley, Dallas, Texas, 


, 


ud up to 5D¢* of the employee's 
innual wages or salary determined 
ithout the inclusion of insurance 
and pension benefits and without the 
1 


lusion of bonus and additional 


LIi¢ 
compensation.” This provision has 
been widely used as a method of in 
creasing the economic benefits to 
key men whose salaries otherwise are 
more or less frozen. The regulations 
as amended December 13, 1944) 
now provide that such premiums 
“must be for the benefit of more 
than a small number of selected em 


piovees 


Intercorporate Liquidation— 
Nonrecognition of Gain 


In Tri-Lakes Steamship Company v. 
( nemniwssioner, January yy 1945, the 
Sixth Circuit reversed the Tax Court 


nd held that the gain realized by a 


corporation upon the liquidation of 


I 


its subsidiary under Section 112 (b 
6) of the Internal Revenue Code is 
not to be recognized ever where the 


parent corporation receives only 


ish; the term “property” in Section 


2(b) (6) includes money. The 


court refused to follow Stimson Mill 


Tax Notes 


that they were in need of funds for 
their support and hence the pay- 
ments to them were not made with 
any consideration of death as a mo- 
tive. 

The case was argued by Messrs. 
James Lloyd Derby and J. Seymour 
Montgomery, Jr. for the administra 
tor and by Assistant Attorney Gen 
eral Samuel O. Clark, Jr. for the 
Government. 


Co., 46 B.T.A. 141, which held to the 
contrary. 


Trust Income for Dependents 


It seems now that Congress enacted 
a will-o-the-wisp in the 1943 Act. 
Section 134 of that Act specifically 
overcame the rule stated by the Su 
preme Court in the Stuart case, by 
providing that trust income may not 
be taxed to the grantor merely be 
cause he has the discretionary powe1 
as a trustee to use the income for 
the support and maintenance of his 
minor child, so long as the income 
is not actually so used. In O. M 
Banfield Estate, 4 T. C. 
Court held, despite this statute, that 


29, the Tax 


the existence of such a power may b« 
weighed as a factor in determining 
whether the grantor is taxable upon 
the trust income under the Clifford 
rule. 

This approach would seem jus 
tified by the statement in the Com 
mittee reports on the 1943 Act. It 
would seem, however, that consid 
eration of this factor should be 
limited to a case where other Clifford 
elements create a borderline case. In 
a dubious extension of its rule, how- 
ever, the court has held that this 
power may be the controlling factor 
where the other Clifford factors are 
nearly negligible. In Lewis A. Cush 
man, 4 T. C. No. 61, the court (with 
six dissents) upheld the tax where 
the only other factor was manag 
ment control over the corpus of a 
nonreversionary trust. In Joel L 
Hall, 4 T. C. No. 60, the court (with 
four dissents) emphasized this power 
where the other factors were a rv 
mote contingent reversion and th« 


March, 1945 ¢« Vol. 31 153 











Letters tothe Editors 


discretionary power to accumulate o1 the different classes of animals in 
distribute income As the resp inventory at a standard unit 
dissents contended, the resuits in pl for each animal within a class 
these cases seem to be a circu I | classification and unit prices 
tion of Congressional intent ure subject to the approval of thé 

Con ssioner; once stablished, they 


Inventories of Farmers— ist be consistently 
“Unit-Livestock-Price’ 
Method ipproved by the 


sequent years unless changes are 


Commiussione! \ 


ixpayel who has been using a COs 
[The increasing importa of farm xr lower of cost or market. method 
income as a subject of federal income 1} adopt the “unit-livestock pric 
tax has induced an important chang thod for taxable years beginnu 
in the regulations governing ftarme} ifter December 3] 1943, without 
accounting methods \! ong ll prior approval b e Commissionet 
istence upon the stralig! COS 1O7 Leg ( ee <tad 0, aS amended Dy 
SIStel tl ' . ‘ R S 1g 9 1 } 
of cost or market )] farm-price r. D. 5423 Dec. 15, 1944 
methods of computing inventorie As a yrollar » the us of this 
the Treasury has now gra d fa thod in the case of livestock raised 
ers the clection to use a modified cost regulations require that pul 
basis, viz., the “unit-livestock-pri hased livestock be inventoried at 
method This metho S$ applicaD Ost If th inimais are not mature 
only to livestock raised vy tl ta it the time of purchase, cost is to b 
payel If the m thor ( | ( i ad i the na ot i i 
must bye ipp d SLOCK cep whel inimal is I 
raised It prov des LO! [ valu LIOT hased during U! laSt Slx months of 
To the Editors to jult inventing, and that ie has 
. ; lit inventin tf extent of 41 
Recently so many questions ha 
in nh years 
been propounded regarding pal 
é - ) Does vento! l¢ 
by people from Justices of the S 
. icentive ol ! yatent gran ) : 
prem Court to laymen that it would 
’ ntions 
seem prope! to submit mswers to ; 
. The answer to the third question 
these questions Some tt Ss ; 7 
: retore Is that n nto ) 
tions are is follows 
’ +} tent ] 
) y necas the patent eran »INaGUY 
(1) Has the Patent Office be , 
ee ; im to invent it that he will 1 
a patent lactory : 
: nvent without 
Question is a 
Thi. : [he answer to questions 
since the increas n t iSs of 
: ; ind (6) is found in tl Repo 
patents between 1880 and 1933 was , 
: President Roosevelt's Patent Pla 
due to the increase in poy 
: , ‘ : . : ( IMMIsS TI nd s 5 to ) S 
2) What has been the effect of ; 
, ’ , ' i Has our lust In t pas 
recent nostile aoctrina t as ; . 
; been built up on inventions and is 
upon the issue of patents and 1 i : 
future of 1 industry dependent 
making of inventions 
' , ; lereon?: 
The answer to the second ques 
1 st = Al [The patent grant has 
tion 1s found in the deciine of 4114 I on on 
from 1933 to 1945 l s is dur . . \ 
. , » or I ¢ r Dp I 
the current period o doctrina 
trends” hostile to patents It sl ins cof ea 
conclusively that tl inventor's al 9) Have these hostile trends to 
swer to the refusal to make good o1 wards patents affected the armaments 
the patent grant and the promise is ind the war? 


154 American Bar A 


that year) in accordance 
established unit pri Phe regul: 


tions permit either specific identif 


ition or the “first-in, first-out” ru 
i ’ y } ] — 
in the case Ol purcna 1 anim 
sold Ol lost. 
Ihe regulation eo] 
the laxpayel S option itnel to 


ventory or to depreciate draft, bre 


ing, or dairy animals. Unde 


amended regulations, howevér, a 
payer 1s apparently tred to 
ventory such animals if they ha 
been raised by him ind if Nhe 
ected the uNIt-L1\ OCK-prik 


method for raised nimals. Nev 


| 

theless this would s not to afl 
his option to take depreciation « 
such animals if th ive been 
chased. See Reg. Sec. 29.22 (a)-7 
is Important to note it tl! eiect 

» inventory draft, | n yr dai 
animals depriv $ tl ixpayer ol 
benefits of the ca il gain proy 
sions of I. R. C. § 11 See I. ] 
1666, IL. R. B. 1944 1748 
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Lhe patent pran las 
9) stimulated l vel 
! nt yt p ) 
’ ) , 
suCCESSIUL Wal 
a) Does the . | ISINess 
need patent protection during tl 
formative period 
Patents have 
il 
9 ne | 
CTDIIise 
7 Dot Ing ind alli 
Drolessions al ) ed the 
patent grant 
Patents a) ipita 
ing the engi! 10 
{ n his status hat ol 


clerk. 


done in the pl 


Th ins ) yues n 'e) 

so found I R 10 ) Pre 

dent’s Patent Pla ¢ Commiss! 

ind by a tur! pre-1953 s 
tem of adjudicat itents 

Data and ! reon sh 








' t} 





t] he per capita issue patents 
rul he United States fro 1880 to 
nti } was unchanged 
ru Che same show that per capl 


> 


ue of patents trom 1880 to 1933 


substantially constant and that 

rh en 1933 and 194 I fell off 
[his Commission, headed by Mr 
ring, was appointed by th 

lent to investigate the patent 

D tion and make recommendations 

f yngress which it did, but so far 
ot the recommend ns have 

ye aN adopted 

’ F. O. RICHEY 

ll nd, Ohi 

I} 

the Editors 

a ie article entitled Che Dum 

tt mn Oaks Proposals by Gren 

pry Clark, appearing in the Decem 

i. | 1944, number, he that it 
ld be contrary to a son and 
ion sense to con cisivel\ 
rlant powers upol interna 


| body in which sn tates have 


tor Same voice and rte is large 
If the new interna organi 
mn is to be, not n League 
nforce Peace”, but ind pei 
sin the long run mo yrtant 
League to Save Civilization by 
. \inating the Causes Leading to 
fit is not clear why small States 
ld not have equal § with 
States Th self 
unt, spirit of fair1 ind dis 
estedness of , | I | no 
ns vary proporti with its 
Lalli ed oO! population Ay ill States 
ed the w that in a genera whicl 
group wins, t States 
} al 
thout It was not the sma tions which 
ol 4 l impotent tre of Na 
S They wit i ) ts most 
yuld | tive members G the op 
tunity by having 1 upor! 
5) b n sufficient power will be 
Pres mg the most eftect 1embers 
S54 re ne I } reaniza 
O34 sys 
: JAMES M ‘THAI 
sh Mom 





To the Editors: 


The world is today agreed probably 
as never before that the supremacy of 
extended to 


law must be interna- 


tional relations if civilization is to 


survIVvE The ultimate object of th 
Dumbarton Oaks Conference 


de \ iS¢ 


Was to 
an organization capable of ac 
complishing this great end. I ven 
ture to suggest two respects in which 


its proposals could be improved 


| The 


organization 


authority of the new 


should extend to all 
nations; an individual cannot refus¢ 


to obey the laws of a state in which 


he lives. Why should a nation be al 
obedience to the 


world? All 


yoverne d by 


lowed to refuse 


laws of the should be 
equally international 
law, whether they join or reluse to 


the propose d organization. 


2 The 


sembly OI! 


j 1 


decisions of the as 


council should be by 


majority Vvot¢ except in special cases 


where a larger vote may be ap 


propriate. Unanimity should neve 


be required, otherwise futility would 


ly 


result 


The quesuion immediately arises: 
Will powerful nations now agree to 
accept and perform such decisions? 
[he answer is no, except in two pal 


hey 


ticulars 


will, I think, agree 
(1) to use force automatically and 
it once against an aggressor begin 


ning a war; (2) to enforce violations 
of an agreement to limit armaments 
All decisions of the council, assembly 
or court on other questions should 
unenforceable 


except by public 


pinion, in the long run the most 


powertul force of all. 


\ll nations, whether or not mem 


bers of the world organization, 
ould have full access to court, 
council or assembly for the purpose 
of having their grievances or sup 
posed grievances considered and 
decided on their merits, but would 
know in advance that any attempt 
to redress them by force would bs 


immediately opposed, as the Quaker, 
William Penn, proposed in 1693, by 
sovereignties united 


“all the other 


is oné strength.” 
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By this 


»xrevented and if all wrongs were not 
g 


means war would be 
righted immediately, their investiga 


tion and consideration in the calm 
atmosphere of court or council would 
have an inevitable tendency toward 
smoothing out international diffe: 
ences and giving mankind a mor 
harmonious world in which to live. 


THOMAS RAEBURN WHIT! 


Philadelphia 


To the Editors: 


Mr. Grenville Clark presents in the 


December AMERICAN BAR ASSOCIA 


r1ON JOURNAL what seems to me a 
questionable basis for the represen 
tation of States in the proposed 
amended League of Nations. Popula 
tion statistics have little relation to 
will to carry out the 
China 


and India are obvious examples. For 


the ability o1 
purposes of the association. 
effective cooperation nations must 
first have established strong political 
The 


peoples must possess awareness of 


institutions for themselves. 


the need for action and the ability, 


both human and material, to act 
strongly. The most populous nations 


lack 


hand, the 


these essentials. On the othe 


history of national co 
between the world 


operation two 


wars shows clearly that most of the 


smaller nations were unable or un 


willing to act. They could not even 
associate themselves effectively in re 


They 


desired powel without responsibility. 


gional groups for joint action. 


There is no reason to suppose thes 
have learned their lesson. 

In the future as now, eflective 
action will come mainly from the 
three great powers that are now 
bringing Germany and Japan to 
book, assuming that Russia will 
eventually cooperate against Japa 
nese aggression. In the future as in 
the past, power should go’ with 


re sponsibility previously determined 


L. A. CHASE 


i] lor ida 


St. Petersburg 
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McCarran-Sumners ill 


To Improve the Administration of Justice by Prescribi 
| 


Fair Admunistrative Procedure 


ticipating, or properly seeking and compensation 
Re-introduced in t : ntitled to participate, in any agency or (6) requil 
and House proceeding or in proceedings for other compulsory 
tives at the judicial review of any agency action “Relief” includes 
79th Congress or , y 7s ( RULE AND RULE MAKING. by an agency, an 
194), Rule” means the whole or any part ey, assistance, aut 
Carran, hairman »f any agency statement of general privilege, or remed) 
Senate Judiciary Committ ipplicability designated to impl of any claim, rig 
and Chairman Hatto nent, interpre t, o1 prescribe law o1 }) taking of oth 


SUMNETS ¢ the House id policy or to describe the or: 


, 7 ’ lee f , " . . ° 
cary Commit ' tion, procedure, or practice require (2) AGENCY 


yaniZa- tO any person. 


4 


z. stl are ?% ; J ij as , 
on the Bill a ments of any agency. “Rule making purposes of sect 


Spring tit f1OU means agency process for the formu- tion” includes the 


/ ition, amendment, o1 rept al of a every agency rule 


rule sanction, relief, o1 


| 


1) OrDER AND ADJUDICATION. denial thereof and 


je it enacted by t} enate a 
House of Representatives ¢ the Order” means the whole or any part — case the supporting procedures 


United States of America i NOTESS yf the final disposition or judgment ings, conclusions, 


isons 


! 


assembled, That this Act may be cited whether or not afhirmative, negative, quired by law. 


as the Administrative Procedure or declaratory in form) of any p 
. pe . UBLIC NI 
Act.” igency, and “‘adjudication”’ means its 


DEFINITIONS process, In a particular instance othe! Sec. 3. Except 


Sec. 2. As used in this Act than rule making but including li there is directly 


(a) AGENCY \c ’ censing tary, naval, o1 


each authority of the G rn it of é LICENSE AND LICENSING. 


the United States other tl l I License” includes the whole o1 


gress, the courts. or th vernment ot any agency permit, certificate, a] ( RULES 


ot the poss ssions. I } iT ] the proy il, regist! ition, CNa er, mike mbe! sé paral ly Stat 

District of Columbia i hij her | rmission lish (1) descriptions 

the requirements of section 3, there ’" means agency process ind field 

shall be exclud from the op iO pecting the grant, renewal, denial ment of tl 

of this Act tions hi bv lay 1 tion, suspension, annulmen method by which 

expire on the termination | | esel WIL awal, limitation or condition directly affecting an 

hostilities, within iny mxed p ( Ing I 11Cens is channe led and d 

thereafter. i] , 194 f SANCTION AND RELIEF ing the nature and 

ind (2) agencies compos f repr Sanction” includes, in whe r pal all formal or in! 

sentatives of th irties or of y an agency, any ition available as 

zations of the ] to the put requirement, limitation, ther structions as to the 

determined by tl condition upon or deprivation of the tents of all papers, reports, or 
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cedure the 


er emergency 
b) PROCEDURES 
red by 


ifford interest ’ 


this sect 


ties 


tunity to partici 


the 


king through su 
data, views, OT 

hout opportu! 

orally in in‘ 

sideration of all \ matte 
sented th gen hall, upon 
proposals 
| i 
onclusions 
required 


| 


ne record ol 


an agency hearing, or after oppor- 


tunity therefor, the requirements of 
sections 7 and 8 shall apply in place 
of the prior provisions of this subsec 
tion. 

(c) Petrrions.—To the extent that 
an agency is authorized to issue rules 
it shall accord any interested person 
the right to petition for the issuance, 


amendment, or rescission of a rule. 


ADJUDICATION 


Sec. 5. In every case of adjudica- 
tion required by statute to be deter 
mined after opportunity for an 
agency hearing, except to the extent 
that there is directly involved any 
matter subject to a subsequent trial 


of the law 


and the facts de novo in 
court 

(a) NOTICE. 
shall be 


place, and nature of agency 


any 
Persons entitled to 
notice informed of (1) the 
time, 
proceedings, (2) the legal authority 
and jurisdiction under which the 
proposed proceedings are to be had, 
law 


ind (3) the matters of fact and 


in issue. In instances in which privat 
persons are the moving parties, other 
parties to the proceeding shall give 
prompt notice of issues controverted 
in fact or law. 

(b) Procepure.—The agency shall 
afford all interested parties oppor 
tunity for the settlement or adjudica 
tion of relevant issues through (1) 
the submission and consideration of 
facts, argument, offers of settlement, 
or proposals of adjustment and (2), 
to the extent that the parties are un 
ible to so determine any controversy 
by consent, hearing and decision up- 
on notice and in conformity with sec 
tions 7 and 8. The same officers who 
preside at the reception of evidence 
pursuant to section 7 shall make the 


recommended decision or initial de 


cision pursuant to section 8 except 


in determining applications for li- 
nses or where such officers become 
unavailable to the agency 
c) SEPARATION OF FUNCTIONS. 
No officer, employee, or agent en 
raged in the performance of investi- 
ative or prosecuting functions for 
iny agency shall participate or advise 


} 


in the decision, recommended de- 


cision, or agency review pursuant to 
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section 8 except as witness or counsel 
in public proceedings. This subsec 
the 
issuance of 


tion shall not prevent agency 
from supervising the 
process or similar papers or from ap- 
pearing thereon as a party. 

(d) Dec LaARAToRY Orpers.—The 
agency is authorized, with like effect 
as in the case of other orders, to 
issue a declaratory order to terminate 


a controversy or remove uncertainty. 
ANCILLARY MATTERS 


Sec. 6. 


ceedings or authority 


In connection with any pro 


(a) APPEARANCE.—Every interest 
ed person shall be accorded the right 
to appear in person o1 by counsel or 
other qualified representative before 
any agency ol its responsible ofhicers 
or employees to secure information 
or for the prompt negotiation, ad 
justment, or determination of any is 
sue, request, or controversy. Every 
person appearing or summoned in 
any agency proceeding shall be freely 
accorded the right to be accompanied 
and advised by counsel. In fixing the 
times and places for proceedings, re 
gard shall be had for the convenience 
and necessity of the parties or thei 
representatives. 

(b) INVESTIGATIONS.—No process, 
requirement of a report, demand for 
inspection, or other investigative act 
or demand shall be enforcible in any 
manner or for any purpose except 
(1) as expressly authorized by law, 
(2) within the jurisdiction of the 
agency, (3) without denying rights 
of personal privilege or privacy, and 
(4) in furtherance of requirements 
of law enforcement. Every person re 
quired to submit data or evidence 
shall be entitled to retain or procur¢ 
a copy or transcript thereof. 

(c) SuBpENAS.—Subpenas author 
shall be 


arty upon request and, as may be 
I 1 


ized by law issued to any 


required by rules of procedure, upon 
a statement or showing of general 


relevance, necessity, or reasonable 


scope of the evidence sought. Upon 
any contest of the validity of a sub 
similar demand, 


pt na ol process oO! 


the court shall determine all relevant 


questions of law raised by the parties, 


including the authority or jurisdic 
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to demonstrate or achieve 


yOrtUunity 


comphance with all lawful require 


nts. In any case in which the 


holder thereof has made timely ap- 


plication for a renewal or a new li 


cense, no license with reference to 


iny activity ol a continuing nature 


ll expire unul such application 
have been finaily determined by 
agency 

( PUBLICITY. 


Exce pt as pro 


led by law, no agency publicity 
eflecting adversely upon any person 
y! enterprise shall be issued other 
than the public release or availabil 

of texts of authorized documents 
or statements of the positions of the 


parties to a controversy 


JUDICIAL REVIEW 


Sec. 10 Except (1) so far as stat- 


preclude judicial re 


expressly 


2) in proceedings for judicial 

review 1m any legislative court, or (3) 

» the extent that agency action is 
) iw committed to agency dliscre 
1) RiGur oF Review.—Any pei 


yn adversely affected by any agency 


action shall be entitled to judicial 


vy thereof in accordance with 
ection 
b) FORM AND VENUE OF ACTION. 


[he form of proceeding for judicial 

shall be any special statutory 
proceeding relevant to th 
yyect matter in any court specified 


tatute or, in the absence or in 


idequacy thereof, any applicable 
form of legal action (including ac 
yns for declaratory judgments oO! 


of injunction or habeas corpus) 


n any court of competent jurisdic 
\ny party adversely affected on 
eatened to be so affected may 
yuugh declaratory judgment pro 


re after resort to any idequat 
cy relief provided by rule or 
itute, secure a judicial declaration 


the validity on 


ecting 


i ication of any agency action 
Agen action shall be subject to 
licial review in civil or criminal 
ceedings for judicial enforcement 


pt to the extent that prior, ade 

quate, and exclusive opportunity for 
view is provided by statute 

AC rs 


REVIEWABLI Every fi 


Bill 
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nal agency action, or agency action 
for which there is no othe adequat 
remedy in any court, shall be subject 
to judicial review. Any preliminary, 


procedural, or intermediate agency 
action or ruling not directly review 
able shall be subject to review upon 
the review of the final agency action 
Any agency action shall be final for 
the purposes of this section notwith 
standing that no petition for review 
reconsideration, 


rehearing, reopen 


ing, or declaratory order has been 


presented to or determined by the 
agency. 
(d) INTERIM ReLiEF.—Pending ju 


dicial review any agency is author 


ized, where it finds that justice so 


requires, to postpori the effective 


date of any action taken by it. Upon 
such conditions as may be required 
and to the extent necessary to pre 
serve status or rights, aflord an op 
portunity for judicial review of any 
question of law or prevent irrepa 
rable injury, every reviewing court 
and every court to which a case may 
be taken on appeal from or upon ap 
plication for certiorari or other writ 
to a reviewing court is authorized to 
issue all necessary and appropriat 
process to postpone the effective dat 
of any agency action or temporarily 
grant or extend relief denied or with 
held 

(e) SCOPE OF 


Review. So far as 


necessary to decision and where pre 
sented the reviewing court shall de 


cide all relevant questions of law 
interpret constitutional and statutory 
provisions, and determine the mean 
ing o7 applicability of the terms of 
any agency action. It shall (A) direct 
or compel agency action unlawfully 
ck layed 


hold unlawful and set aside 


withheld or unreasonably 


and (B) 


wency action found (1) arbitrary 


capricious, or otherwise not in ac 


I 


cordance law, (2) contrary to 


with 
constitutional right, power, privilege 


or immunity, (3) in excess of statu 


tory jurisdiction, authority, or limi 


tations, or short of statutory right, 


1) without due observance of pro 


cedure required by law, (5) un 


supported by competent material, 


and substantial evidence upon the 
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ORLD WAR II 


ynest the 


uncong ut rat 


London Was Told of 
American Lawyers 


crowd san Q! God 


celebrate 


of the law i America 


man has kindly said, I had the great 
privilege of witnessing the greatest 
organization this world has ever seen, 
and the best example of the union of 
hearts and minds of two nations that 
it ever will see, the invasion fleet that 
set out to reach the coust of France 
on the morning of the great D-day. 
Your Chairman has asked me to tell 
yu just a little about that. 


Joining the Invasion Fleet 
\t eleven o'clock in the morning 
of Friday, the second day of June, a 


large company of us met in a room 


Stirring Events in World War I1 


all,” said the chief spokesman. “I 
only wish I were coming with you. 
Before you go, I would like to tell 
you what a British admiral said the 
other day. I'll let you know his nam« 
but I don’t think he’d like it made 
public. 

‘What Philip of Spain tried to do 
and failed; what Napoleon wanted 
to do and could not; what Hitler 
never had the courage to attempt, we 
are about to do, and with God’s grace 
we shall succeed’.” 

I haven't time, I am afraid, to tell 
you more about it except that I don’t 


great and } old cit : = : 
Admiralty in London. We 


in the suppose there was ever such ove! 


Philadelphia them how 


were addressed by three forthright whelming might on one side and 


raqaio inmy 


chill rally 


Remembering 
yples who Spt ak 


vhom I spoke 


least reward fi 


Anglo-Saxon « 
o them thx 
Americal 
irs ago whicl S 
memorably 
ll done and 
yndon so fan 
will build | 


Beside 
Queen of Island 
And a house 
And a churcl 
And work for 
And God’s wor 


Fven unto this 


Reminiscences of Great 
Leaders and of D-Da 


ps of truly 


Australian a 


ind h 


men: one American, two Britishers. 
We were told in simple and direct 
language that the day for which the 
iberator and the tyrant, the oppres- 
sor and the oppressed were all wait 
ing, was close at hand. Four years of 
preparation and planning that began 
with the retreat from Dunkirk and 
would end with the fall of Berlin had 
come to a climax. 

The invasion fleet was about to 
sail to the coast of Normandy. The 
warships and the larger ships, in 
cluding infantry landing ships of 
vhich the smallest was 2000 tons 
were 75 per cent British. The greater 
part of the smaller craft was Amer- 
ican. The overall percentage of the 
1000 ships employed would be sixty 
er cent British and forty per cent 
American. The bombarding forces 
would bring to bear on the enemy six 
hundred guns ranging from sixteen 
nch to four-inch. 

We were told the names of the 
admirals and captains and of the 

al ships that we would see, ships 
hat men would long remember—the 
Nevada, the Arkansas, the Texas, the 
Tuscaloosa, the Augusta, the Quin 

Warspite, the Nelson, the 

s, the Glasgow, the selfast; 

and His Majesty's Canadian 
DS, Algonquin and Sioux 

We were told of mystery ships we 

just not talk about, of new types of 


lanes which we must not identify 


Succeeding Where 
Others Failed 
would like to tell you what was 


said as we left: “Good luck to you 


such weaknesses on the other. It was 
a marvellous sight to see the ships 
shepherding the little mine sweepers 
through “the green fields of the seas 
that have no pasture,” to see how the 
lights that we laid were bobbing 
along as we went through our man 
made streets and to hear the great 
zoom of planes all night long. As I 
said to the people of my own land, 
they may have roared and thundered 
for the enemy, but for us they purred 


because we knew they were ours. 


Vivid Memories of the 
Invasion Landing 


I would like to tell you how the 
great semi-circle started the bombard 
ment on the morning of D-day, of 
the great flight of gliders dropping 
parachute troops, of dauntless men 
rushing the beaches, of the German 
air attack at night. I saw planes shot 
down. I shall never forget seeing one 
plane in flames coming toward the 
destroyer on which I was. The crew 
could have saved themselves by bail 
ing out, but had they done so, thei 
pilotless airplane would have hit one 
ol out ships. They took the noble 
way. They just dived into the sea 
and were all lost. It happened in a 
flash. 

Nobody seemed to think much of 
it at the time. But I noticed that 
many men spoke about it long after 
wards. 

On the evening of D-day, between 
the time of the gliders and sunset | 
talked with the chief engineer. H¢ 


spoke of his wife and family in Vic 
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The Rules of Criminal Procedure 
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se My young friend, you asked me 
youth save the world? 
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1 young 


Out of our hearts, out of our good 
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\nd I made some stupid reply 
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Ws Now that think, as 


ou ilways, of the things I should have 
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7 said to you 
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earth 
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ing, forever falling 
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How some of it finds good soil and 


rows with beauty, 


tous How some of it withers to death 
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Notice by the Board of Elections 


following ctions will 

t a State Delegate for a three-year 
in 1945: 

ONA N EBRASKA 

NEw JERSEY 

OKLAHOMA 
)LUMBIA PUERTO Rico 

NOIS SOUTH CAROLINA 
4 SouTH DAKOTA 


jurisdl 


NNECTICUT 
RICT OF 


NE TEXAS 
HIGAN WASHINGTON 
SISSIPPI WYOMING 


‘TANA 


ind Nevada 


State De 


The states of Indiar 


each elect a legate to 


vacancies expiring a adjourn 


it of the 1946 Annual Meeting 

tions for all 
1 in 1945 
Board of 
April 13, 


nominating peti- 


Nominating peti 
Delegates to be 
file d 


ctions not 


st be with 

later than 
5. Forms for 
and 


s for the three-year term, 


irate forms for nominating peti- 


s to fill vacancies may be ob- 
ed from the He 
American Bar Asso 


th Dearborn Street, ¢ 


iarters of 
1140 


hicago. In 


it10Nn, 


r to be timely, nominating peti- 


is must actually | eceived at 
Association 


5:00 


Headquarters of tl 
wre the close of b ness at 
Ml. on April 13, 194 
Attention is called to Section 5, 
ticle V, of the Cons 
vides: 


Not 
fty days before the 


ition, which 


less than one hundred and 
ypening of the 
h year, twenty 
five or more members of the 

yn in good standing and accredited 


the tert 


nnual meeting in ea 
Associa 
» a State (or torial group) 
rom which a State Delegate 
file with the 
nstituted as 


is to be 
“lected in that year, n 
Board of Elections 
ereinafter provided 
on (which may be in parts 
candidate for the 


Delegate for and from 


signed peti- 
nomi- 
offic e of 


such 


ating a 
state 


State (or the territorial group. 


Unless the persor ning the peti 


n is actually a member of the 


American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a type 
written list of the names and ad- 
dresses of the signers as they appear 
upon the petition. 

will be 


Nominating petitions 


published in the next succeeding 
issue of the American Bar Associa- 
tion JOURNAL which goes to press 
after the receipt of the petition. Ad 
ditional signatures received after a 
petition has been published will not 
be printed in the JOURNAL. 


notice is hereby given that no more 


Special 


than fifty names of signers to any 
pe tition will be published. 


Ballots will be mailed to the 
members in good standing accredited 
to the states in which elections are 


to be held within thirty days afte 


the time for filing nominating peti- 
tions expires. State Delegates elected 
to fill vacancies take office immediate- 
ly upon the certification of their elec- 
tion. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Laurent K. Varnum 

Nominating Petitions 

Arizona 
the Board of Elections: 


The undersigned hereby nomi- 
nate J. Byron McCormick, of Tuscon, 
for the office of State Delegate for and 
from the State of Arizona, to be 
elected in 1945 for 
beginning at the adjournment of the 
1945 Annual Meeting: 

Messrs. Henry W. Allen, R. H. 
\rmstrong, Ralph Barrv, 
Beauchamp, Virgil T. Bledsoe, 


a three-year term 


Edwin 


Ter- 


rence A. Carson, W. H. Chester, ]. 
Early Craig, Thomas J. Croaff, Rob- 
ert Denton, William A. Evans, Leon 
S. Jacobs, Irving A. Jennings, Milton 
L. Ollerton, Elias M. Romley, Riney 
B. Salmon, Kenneth S. Scoville, Blain 











Three books which spotlight 
crucial post-war problems 


GERMANY 
BETWEEN 
TWO WARS: 


A STUDY OF PROPAGANDA 
AND WAR GUILT 


by LINDLEY FRASER 


England's German News Commentator in 
the European Services of the British Broad 
casting Corporation here conducts a bril 
liant examination of the German version of 
the inter-war years, by which the Nazi 
Party sought to influence opinion both at 
home and abroad, and worns us of the 
danger of future German propaganda 
$2.50 


CLAIMS TO 
TERRITORY 


IN INTERNATIONAL LAW AND 
RELATIONS 
by NORMAN HILL 


A study of the major territorial controversies 
of the 19th and 20th centuries, with sug 
gestions for handling claims growing out of 
the Second World War $3.00 


MILITARY 
OCCUPATION 


AND THE 


RULE OF LAW 


OCCUPATION GOVERNMENT 
IN THE RHINELAND, 1918-1923 
by ERNST FRAENKEL 


A discussion of the basic problems of the 
last Rhineland occupation which offers a 
key to the situation confronting the Allied 
Military Government in Germany today 


$3.50 
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A JEFF FORD ENTERPRISE 
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in advance 


HOTEL LAFAYETTE 


16th & Eye Streets. N. W. 
WASHINGTON, D. C. 
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R. Moodie of West 


South Dakota 


I umn igned hereby 1 i 
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McCARRAN-SUMNERS BILL 
Continued from page 159) 


whole agency record as reviewed by 
the court in any case subject to the 
requirements of sections 7 and 8, o1 
6) unwarranted by the facts to the 
extent that the facts in any case art 
subject to trial de novo by the re 
viewing court The relevant facts 
shall be tried and determined de 
novo by the original court of review 

all cases in which adjudications 

not required by statute to be 


upon agency he aring 


CONSTRUCTION AND EFFEC! 


Sec. 11. Nothing in this Act shall 
be held to diminish the constitutional 


hts of any person or to limit o7 
epeal additional requirements im 
posed by statute or otherwise recog 
nized by law. Except as otherwis« 
required by law, all requirements o1 
privileges relating to evidence o1 pro 
l] 


lure sha apply equally to any 


wency or person. If any provision 
4 this Act or the application thereof 
veld invalid, the remainder of 
Act or other applications of such 
provision shall not be affected. Every 
agency 1s granted all authority nec 
sary to comply with the require 

nts af this Act 


rislation shall be he Id to Supe rsede 


No subse quent 


odifty the provisions ol this Act 
nless such legislation shall do so 
pressly and by reference to the pro 
ons of this Act so affected [his 
Act shall take effect three months 
ipproval except that sections 
ind & shall take effect six months 
ich approval, the requirements 
sclection of examiners through 
rvice shall not become effective 

one year after the termination 


7 | present hostilitic s. and no pro 


requirement shall be manda 


Oo any agency proceeding In! 
prior to the effectiv date ol 
quirement 


The Supreme Court 


























Property Facts 
Are Basic 








il he starting point 


| 

. 

for sound solution of 

| problems of Income 
. 

Taxation, Reconver- | 


sion, Accounting, 
Insurance and Finance 
| is an accurate knowl- 


edge and record of 


Property Facts. 
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HANDWRITING EXPERT 








600 Granite Bidg., 
Tel. Atlantic 2732 
Pittsburgh (22), Pa 
Scientific Photographs Made to 
Show Erasures, Differences in Inks, 
Papers, Typewriting, and Handwriting 
Martindale-Hubbell Law Directory - Pittsburgh Section 
Over thirty years’ experience 





= SE +a 


Av YOUR DOORSTEP 











HERBERT J. 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


George B. Walter, Associate 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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The American Bar Association Journal takes pleasure in offering to its readers 


. @ new and revised edition of 


by 
Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: (1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.’ 


An appendix of forms is included. 
Price 50c 
American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Dlinois 
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Build your conclusions of 


STURDY OAK 


\ ! iV rows and develops through the vears like a 
i t in the torest. Back in the intancy of our civilization it was 
! t an idea. Gradually these ideas took torm and de 

thr Winv Out new bran hes, and these Oran hes 


; . , 
Nied until the idea Is represented in decided Cases 


the leaves of the tree 


tree determines the vitality of the foliage. Out of 

mes the material from which sound structures are built. 
American Jurisprudence furnishes you solid material from 
uld your case. The logical approac his to vo to Amert- 

can Jurisprudence first on any legal question. There you will find 
ning rules without having your vision clouded by myriads 

ft which seem in direct conflict. The clear-cut, easily 

e lanyvuave, the statement of the reason tor the rules, 


presentation of the « x ¢ eptions and the reference to A.l R 


vhich ts an exclusive teature of American Jurispru- 
dence, inake this work the ideal starting point tor any legal inves- 
[he extensive quotations in reported cases show how highly 
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Lire every wnere. 


ve not ready added this valuable publication to yout 
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C.J.S. and YOUR LOCAL STATUTES 








When you are confronted with a statutory ques- 
tion, WHICH HAS NEVER BEEN CONSTRUED BY 
YOUR LOCAL COURTS, you have the choice of 
but two alternatives— 


You can theorize, in an effort to determine what the 
egislature meant and run the risk of being wrong— 


You can consult Corpus Juris Secundum and de- 
termine if the courts of any other state have con- 


strued a similar statute. 
* 


Regardless of where a statute may have been 
enacted, if it has been construed ANYWHERE, 
Corpus Juris Secundum will give you that 
construction. 
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